IIOPE3N 1 APBUTPAJKE

IIpod. np I'opoana VUIINR-IIOIIOB’

APBUTPAKHUN ITOCTYITAK
Y CIIOPOBVIMA OKO TPAHC®EPHIX IIEHA
Y IIOPECKOM IIPABY EBPOIICKE YHUJE

Pe3sume

Y osom pady aymopka ananuzupa apoumpaxcHu nocmynax 3a peuasa-
te cnoposea y 6e3u ca mpancpepHum uenama, Koju je npeosuhen Apoumpa-
HHOM KOHBeHyujom. I71a6HU YUb MAKB02 HeCyOcKo2 NOCIMYNKA je enumMUuHUCa-
te eKOHOMCK02 080CMPYK02 0Nope3usara Koje Hacmaje Kkao nocrieouua Heyc-
knahusarwa 000umu nosesanux npedyseha — pesudeHama pasauvumux 3ema-
mwa-unanuya EY. Osa Koneenuuja Huje uHcmpymeHm cekyHOapHoz npasa
Esponcke yHuje, eeh mynmunamepanna KoHeeHUuja mehyHapooHoz jasHo2
npasa u 3amo Hema npasHo obasesyjyhu kapaxmep. ITocebna nascroa je nocse-
hena casemooasHoj komucuju, Koja ce popmupa ca 3adamxom 0a 04 MUULbEHE
KaKo 0a ce OMKAIOHU 0B0CMPYKO 0Nope3usarve.

Kmwyune peuu:  apbumpanca; ApoumpaxHa KoH8eHUUja; eKOHOMCKO 080CHPY-
KO onope3usarve; casemooasHa Komucuja; mpamcgepre vere

Ex0HOMCKO IBOCTPYKO onope3nBame 1 TpaHcdepHe IeHe

YraHuile My/ITHHALVIOHAIHE Ipyle Ipenyseha, ¢ 0631poM Ha €KOHOM-
CKY II0Be3aHOCT, IIOHeKaJl yroBapajy TpaHchepHe LieHe 3a [ojefiiiHe UCIIOPYKe
nobapa WM TpyKawme ycIyra y csojuM Mebhyco6nmM TpaHcakimjama. One
OZICTYIIajy OX Li€Ha ,,BaH JOXBaTa pyke ' ¥ 0OBe3HMIM IIOpe3a Ha JOOUT MIMajy

* Yuusepsuter y beorpany — IIpaBuu ¢pakynrer
1 To cy meHe Koje ce Ha TPXKMIITY YCIIOCTaB/bajy 3a MCTe W/IM CIMYHE TpaHcakiyje nsMely Herose-
3aHMX JIAIA.
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o6aBe3y fla y IMOpecKoM OMIaHCY MPUKAXY TpaHCaKlMje U IO jefHUM U IO
IPYTUM IleHaMa, KaKo 61 ce cIIpeunyIa IIopecka eBasuja o Koje Moxe fia mohe
(3n0)ynorpebom TpaHcepHux meHa. Hamme, yropapamwe TpancdepHe IieHe
JIMa 33 TIOC/IeAIUILY CMakbethe OlopesNBe TOOUTH MoBesaHor mpenyseha, mTo
JIOBOAIM [O Mamer M3HOCA Iopesa. 360T Tora, IOPecKu OpraH CIPOBOAU
KOPEKIMjy y CKIajly ca IPMHINIIOM ,,BaH JOXBaTa pyke™ (Tj. CMamyje TPOIIKO-
Be), unMe yBehaBa omopesusy foOMUT pesueHTHOM Hpeaysehy. YKommKo omo-
pesuBa JOOUT moBesaHor TpeRyseha y Apyroj sem/bu Huje cMameHa (3a Hera-
TUBHY pas/MKy u3Melhy Ipuxopa 1o ocHoBy TpaHcdepHe LjeHe M IPUXOJa 1O
IIeHN ,,BaH JOXBaTa pyKe“), Tj. HMje U3BpIIeHO KopecnmoHaupajyhe ycknahnpa-
e Jo6uTH 06a moBesaHa npexyseha, 1omasy 1o T3B. KOH(PIMKTA aToKauyje’ 1
€KOHOMCKOT JIBOCTPYKOT OIIOpe3NBama,’ KOji JMCTOP3UBHO JIeTyjy Ha YC/I0Be
KOHKYpeHIije 1 KpeTame KanuTana.!

Ila 61 ce yHaIpeuIM YCI0BY 3a MelyrpaHirdHe akTUBHOCTI Ha YHYTpa-
meM TpxKuiTy EBporicke yHumje (0amwe: EY), noHeTa je ApOuTpaskHa KOHBEHI[V-
ja (0amwe: Konseniyja).’ [maBHu mwb Tor MehyHapopgHOT MHCTpyMeHTa je [ia,
Kpo3 22 4IaHa, yCTAHOBY apOMTpakHY (HeCY[CKY) TTOCTYIIAK, Kako 61 ce OTK/IO-
HIJIO eKOHOMCKO JIBOCTPYKO OIOpe3uBarbe, Koje HacTaje Kao IOC/Ieuiia Heyc-
KIahyBama 1o6uTH MoBe3aHMX mpefyseha — pesujeHaTa pasIMINTUX 3eMasba-
wianuia EY, y Besu ca TpaHcakimjama 1o TpaHchepHUM lieHama. BepTukaiHa
TIOBE3aHOCT Ce OfHOCK Ha HeIOCPeJHO WM IIOCpefiHo ydenthe y yIpaBbamy,
KOHTPOJIM WM KaIMTay Off CTpaHe Ipefyseha-pesnsienTa jejHe semMbe-wIaHNMIlE
Hap TIpefy3eheM-pe3nieHTOM IpyTe 3eM/be-WIaHNIle, JOK XOPM30HTA/IHA IT0Be3a-
HOCT TIOfIpasyMeBa Jla MCTa JINIIA YIeCTBYjy Y YIPaB/baby, KOHTPOIM VIV KaIlyi-
TajTy iBa npeyseha y pasmmanTimM sem/baMa-wIaHNIIAMA.

3em/be-wianule cy nornmucane Konsennujy 23. jyma 1990. ronune, ann
je oHa cTymwiIa Ha cHary Tek 1.1.1995. ropuHe, Kaza jy je paTuduKoBano cBUX
Tajlalllbux 12 seMaba-wianuna EY.° 3a pasauky oy IMpeKTuBa, OHa He Tpe]i-

2 John Neighbour, “Transfer Pricing: Keeping it at Arm’s Length”, OECD Observer 230/2002, 29.
llejan ITonoBuh, ITopecko npaso, ITpaBru daxynrer Yuusepsurera y beorpany, beorpapn 2017, 251.

4 Bup.: Jean-Marie Henckaerts, “International Arbitration and Taxation - The EC Arbitration Con-
vention for Transfer Pricing Disputes®, Journal of International Arbitration 10/1993, 112.

5 Convention 90/436/EEC on the elimination of double taxation in connection with the adjustment
of profits of associated enterprises, OJ L 225, 20.8.1990, OJ C 160, 30.6.2005.

6 [Tpumena Konsennuje je munmmjamxo 6mma ,0podeHa Ha IeT TOANHA, a 0 aBrycrta 2004. roguue
ce yexaino ga ITopryramuja patndukyje ITporokon (ycarnmamen nsmely semapa-wiannia jom mMaja

1999. roguue), KOjUM ce ayTOMaTCKM IPOJIy’KaBa HheHO BayKerhe Ha 110 IeT FOJMHA, OCUM YKOJIMKO
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CTaB/ba MpaBHO oOaBesyjyhu mHcTpyMeHT EY, Beh nma xapakTtep Mynarunare-
paiHe KOoHBeHIMje MehyHaponHor jaBHor mpasa.” Kao TakBa, OHa He cTBapa
mpaBo EBpOIICKe yHIje, MaKO je CacTaBHM JIe0 acquis communaultaire, jep Ciry-
KM IM/beBMMA YHYTpallliber TpKMINTa. decTo je y mmTepaTypu cMaTpajy
»XnOpugHOM BpcToM npasa EBporncke 3ajennuie”.?

Jyma mecenia 2002. roguHe Ha HUBOY EY je ocHoBaH 3ajennimaku ¢GopyM o
Tpancepanm eHama (EU Joint Transfer Pricing Forum — damwe: ®opym), Koju je,
usmelyy ocrasior, Tpe6ao ja pa3smMoTpu yBobeme Mepa Koje 6u omoryhuse 60/py
u epukacHujy npumeny Konseniyje. ¥ ToM cMUCITY, IOHET je 3aKOHUK O TIOC/IO-
Bamby 3a eMKACHY MMIUIEMEHTALVjy ApOuTpaskHe KOHBeHIMje (dame: 3aKOHUK
o nocnoBamy).” OH je BUIlle IIOJIMTUYKY, @ He IIPABHM, JOTOBOp M3Mehy 3eMarba-
WIAHMIIA KAKO JIa ce CIIPeYN epo3uja OCHOBMUIIE ITope3a Ha HOOUT U IITeTHa TIope-
CKa KOHKypeH1Mja. CeM Tora, fla O1 ce CIipedsie CUTYyallje Y KojuMa 3eM/be-1Ia-
HMIIe Pas3/IIYUTO TyMade WM IIPUMeRyjy OutatepatHe mopecke yropope u Kon-
BEHIINjy, cTBapajyhu Tako 0361/bHe IopecKe Ipernpeke y 06ap/baiby MOCTIOBaba
yayTap EY, okro6pa 2017. romune Caset EY je noneo [IMpeKTuBy 0 MeXaHNU3MU-
Ma 3a pelllaBambe IopecKNX croposa y EBporickoj yuuju'® (dame: [lupexrusa), ca
puMeHoM of, 1. jyma 2019. ropune.

Apb6uTpaykHa KOHBeHIIVja je, YMHY Ce, IIPBYU IOKYMEHT Y KOjeM je yIoTpe-
6/beH TepMIH ,,II0pecKa apOuTpaXka“, Koja Cllaja Hau3IIell HeCIojiBe MHCTUTYTe.
ITopes moppasyMeBa CyBEPEHOCT JIp)KaBe, I1a Ce II0CTaB/ba IUTabhe KaKO HeCy/l-
CKJI OpraH MOXKe pelllaBaTi criopoBe. Mokzia je, usMeby ocramx, To 610 jeman
Of] pasjiora IUTO je IIPBYU CIy4aj KOju je IO H0j pellieH 0110 Tek cpemyuHoM 2003.
ropute." Hekn ayropm cmarpajy ma KonBennuja mocpenHo mopicTude 3emibe-
wiaHulle fa euKacHUje KOPUCTe IIOCTYNAK 3ajeHNYKOT JOroBapamba (eHT.

HeKa 0f] 3eMa/ba-4YIaHMIIA He 3axTeBa ApyKumje. Y nepmony oj 1.1.2000. go 31.10.2004. nocrojao
je, HaKe, ,BaKyyM“ y I€HOj IIPMMEHN.

7 Bup.: Kevin A. Bell, “EU Joint Transfer Pricing Forum to Report on Arbitration Convention,
Mutual Agreement Procedures®, Tax Notes International 31/2003, 207.

8 Luc Hinnekens, "European Arbitration Convention: Thoughts on Its Principles, Procedures and
First Experience®, EC Tax Review 3/2010, 115.

9 Code of Conduct for the effective implementation of the Arbitration Convention (2006/C176/02),
28.7.2006, revidirana verzija 2009/C322/01, 30.12.2009.

10 Council Directive (EU) 2017/1852 of 10 October 2017 on tax dispute resolution mechanisms in
the European Union, OJ L 265/1, 14.10.2017.

11 L. Hinnekens, 109.
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mutual agreement procedure — oamwe: MAII) 3a pelraBame MOPeCKNX CIOpoBa.'
MebyTuM, HajIeXHM OpraHM 3eMajba-WIAHMUIIA, He PeTKO, He YCIeBajy ja
IOCTHUTHY JJOTOBOP KAKO JIa Ce e/IVIMIHIIIE IBOCTPYKO OIIOpe3nBabe, I1a HalaxKe-
he pelllerba MOpa JIa ce TIPEITyCTU HeTPUCTPACHOM Terty. "

[IBe ¢ase 3a enMMMHNICambe €EKOHOMCKOT IBOCTPYKOT ONOpe3NBamba
y CIy4ajy yroBapama TpaHcdepHUX I[eHa

[Ipema KoHBeHIMj1, e/MMIHIICabe €KOHOMCKOT IBOCTPYKOT OIIOpe3M-
Bama ce ofiBuja y aBe dase.'* Tokom mpse pase mopecky opran sem/be-wIaHNIE
Koju he crpoBectn ycwrahusame 106MTH IIPUMEHOM IIPUHIMIIA ,BaH JOXBAaTa
pyke® mMa ob6aBe3y ma o ToMe obaBecTy Ipenysehe Koja je yroBopusio Tpancdep-
Hy 1eHy 3a ofpebeny Tpancakuujy. To mpemysehe satim obaBemTaBa oBe3aHO
npenysehe, a OHO obaBellTaBa HA[UIKHU OPTaH y 3eM/BU CBOT Pe3MIEHTCTBA.
YKOMIKO Cy HalIeXXKHM OpraHu obe 3eM/be-WIAHMIIE M IIOBe3aHa IIpemyseha
CaIyIaCHU Ca MpeIIOKEeHNM ycKIahyBameM ToOUTH, CIIOPa3yM KOjUM Ce e/IVIMI-
HUIIIe €KOHOMCKO JBOCTPYKO OIIOpe3VBambe Ce HEIIOCPETHO IOCTIDKE. AKO, TIaK,
noBe3aHo Ipefnysehe cMaTpa ma yckrahyBame Huje U3BPIIEHO Y CaIJIACHOCTH Ca
IIPaBIIOM ,,BaH JIOXBaTa pyke"“, 0HO Moxke ia mHMIpa MAIL

Axo ce MAII ycnieniHo He OKOHYA y POKY Off IB€ TO/INHE, IIPe/Ia3y ce
Ha ApyTy ¢asy, Koja mogpasymeBa apOUTpa>kHU NOCTyIAK."” 3a CBaKy IOjenu-
HAYHU CTy4aj obpasyje ce ad hoc CaBeromaBHa KoMucuja (dame: Komucnja),'®
qnje je popMupame 3ajeHNYKA 06aBe3a HAJIOKHNX OpraHa obe 3eM/be-ula-
Hune. VIHNIMjaTUBY 32 BEHO OCHUBame Tpeba [ia a 3eM/ba KOjoj je IOJHeT
00Be3HMKOB 3axTeB (Tj. 3eM/ba Koja je M3BpuIWIa yckaahusawe moburm).”
Konseniuja ue npensuba pok y xojem Komucuja tpeba sa ce obpasyje, mro
CMaTpaMoO HEHNM HeJOCTaTKOM, jep TO MO>Ke 3HauajHO fla yCIopu apoutpa-
JKHM TIOCTYIaK. Y 3aKOHUKY O IOCToBawy je, Mehyrum, npensubeno na nan-
JIeKHY OpPTaHM 3eMajba-wIaHuIA Tpeba fla obpasyjy Kommcujy HajkacHuje 6

12 Jasmin Kollmann et al, ”Arbitration in International Tax Matters“, Tax Notes International
13/2015, 1191.

13 Gustaf Lindencrona, Nils Mattsson, ”Arbitration in Taxation: An Introduction®, Intertax 3/2014, 161-162.

14 J.Kollmann et al., 1189-1195.

15  Bup.: Michael Lennard, "Transfer Pricing Arbitration as an Option for Developing Countries®,
Intertax 3/2014, 183-184.

16  Morao 61 ce KOPUCTUTHU U HA3UB apOUTPAKHA KOMIUCHja.

17 Bup.: Harm Mark Pit, Improving the Arbitration Procedure under the EU Arbitration Conven-
tion (1), EC Tax Review 1/2015, 18.
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Mecely HaKOH MCTeKa IepUofa Off iBe TO/MHE, Y KOjeM 3eMJbe-YIaHnIle HUCY
nocrurie gorosop y MAII-y. Jla mu je morpebHO 6 Mecenu fa ce msabepe
cactaB Komucnuje? Vickyctso ®@pannycke u Vrtanuje y Electrolux cimydajy™® je
II0KA3aJ10 Jia je 61710 MoTpeOHO, YaK, TOfIMHY U o #aHa. lIpeTmocTaB/mbamo fa
je IJTaBHYM pasjior Ola HEIOTIIYHA M HeaKypMpaHa JIIMCTa He3aBMCHUX CTPY4-
mbaka - wiaHoBa Komiucuje. Munbema cMo jja 61 Taj mocrymak tpebdano yop-
3aTH, Te IpeABUAETH POK OF Tpu Mecera. Y wi. 6(1) [Iupexruse npensuben je
pox oj 120 naHa off pujeMa 3axTeBa 3a BbeHo GopMupame. AKO 3eM/be-dIa-
HuLle He popmupajy Komucujy y npensuheHoM poky, cMaTpaMo fia Tafia Tpe-
6a ma je ob6pasyje EBporicka KomiucHja, Kako ce He 011, 13 TIPOLIeCHOT pasjiora,
peMeTmIa epUKACHOCT ApOUTPAXKHOT MOCTYIIKA.

Konseniuja npensuba fBe rmaBHe o6aBese: (1) 3emM/be-wiaHnIle Mopa-
jy Ia emMMMHMINY €KOHOMCKO IBOCTPYKO oOIlopesuBambe, kKpos MAIIL, mm
apbutpakHu nocrynax;'” (2) 3emspe-wIaHUIle MOPajy fa pellle IIOPECKN CIIOp
y poky o Tpu roause. ITomTo je y mrramy KoHBeHIuja Mel)yHapoaHor jaBHOT
npaBa (a He UpeKTUBa), EBPOIICKU CyZ MpaBfie HeMa HAIIEXKHOCT JIa pa3Ma-
Tpa beHy IIPMMeEHY, I1a 0CTaje OTBOPEHO INTame CIpoBohema THX obaBesa,
OTHOCHO CaHKIIMOHMCAlba Y C/Iy4ajy HUXOBOT HeM3BplIaBama. ™

CaBeToaBHa KOMICHja
Cacmae Komucuje

CaBeTonlaBHy KOMMCHjy uMHM, IIpeMa KoHBeHIMju, IpeficenaBajyhu, mo
iBa IIpeICTaBHMKA HAJJIEKHOI OpraHa U3 3eM/be-WIAHMIIE YMjU je DPEe3UIEHT
HoBe3aHo Ipefysehe 1 mapan 6poj KOMIIETeHTHUX ¥ He3aByUCHMX yma.?! Tlpen-
celaBajyhu ce 6upa ca /micTe He3aBMCHYX JIMIA ¥ MOpa Jia ITocefiyje KBam(uKa-
1uje Koje 6u My omoryhnie 1360p 3a cyanjy BpxoBHOT cyza y ler0BOj MaTHYHOj

18  Bup.: “First case decided under EC Arbitration Convention”, Tax News Service 23/2003, 315.

19  TIlpema ompen6u wi. 8 KouBeHiuje, HaIeXXHn oprad Huje y o6asesn na nmoxkpehe MAII uutu fa
obpasyje CaBeToJlaBHY KOMMCHjY, YKOIMKO je jeflHO Off INOBe3aHux Ipepyseha NOABPrHYTO
»030M/BHMM Ka3HaMma“, Tj. CaHKIMjama Ipensubennm y nomaheM IpaBy 3a Iopecke Hpekpliaje.
Bup. Bumre: Piergiorgio Valente, “Arbitration Convention 90/436/EEC: Inapplicability Case of
Serious Penalties”, Intertax 3/2012, 221-224.

20 H. M. Pit, 20. Ynop. Takobe: Michael Lang, "EC] and Mutual Agreement Procedures®, Intertax
3/2014, 169-172.

21  Dirk Schelpe, "The Arbitration Convention: Its Origin, Its Opportunities and Its Weaknesses“, EC
Tax Review 2/1995, 68-77.
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seM/bM W cyfuje EBporckor cypa mpasfe.”” 36or Tora 6u 6mi1o KOpUCHO Ja
CBaKa 3eM/ba-WIAHMIIA Ha JIMCTY HE3aBMCHMX JIMIIA KOje HOMIHYje HaBeJe U Koje
Of} TUIX JIMIIA MCITyHbaBa 3axXTeBe KOjyI ce Tpake 3a Ipepcefanajyher. Ami, Moryhe
je ma 3em/be-wIaHuIle MpenBuhajy pasnamduTte ycaoBe 3a UMEHOBabe Ha HajBUIIe
cynmjcke (yHKIMje Y BMXOBOj 3eM/bH, IIa je 3aTO MOXJa 00/be J]a ce 3aXTeBajy
ycnoBu 3a m360p cyaumje EBporickor cypa npaspe.

Munpberwa cMO JIa IIPeACTABHNUIN HAJIKHOT OpraHa 3eMasba-WIAHMIIA
He 6u Tpebasto fa 6yny myHoIpaBHM wiaHOBM KoMuicuje, ¢ 063mpom Ha To fia ce
He MOXKe O4eKMBaTH Jja he y TOKy apOUTPasKHOT ITOCTYIIKA OfICTYIINTI Off IHUIIV-
jA/IHUX CTaBOBA KOje je muxoBa Ap>kaBa y MAII-y 3aysena moBoJjoM KOHKPETHOT
C/Iy4aja, 1a OTy/ja HeMajy Hu HesaBucaH ctaB. OBO TUM IIpe IITO 3eM/ba-WIAHMIIA
MIMa IpaBo fla 3a CBOT Ipe/ICTAaBHMKA MOCTaBM OWIO Koje ymile, YK/bydyjyhu n
JIMIIA U3 TIOPECKOT OpraHa Koja Cy Y4ecTBOBAIA Y IPeTXOAHOj (asy pelaBama
JICTOT CTy4aja, Tj. y MAII-y.** Otyna je peanno odexuBary aa he ynyrap Komu-
cuje OHM OMTH CYIIPOTCTaB/beHE CTpaHe, HeclpeMHe Ha Kommpomuc. C fpyre
CTpaHe, YMHEHNIIA je J]a MPeICTABHNIN HAJUIeXHOT OpPraHa MOTY Jia IOIPIMHECY
epuxacHujeM paxy Komucuje, momro cy Hajoéo/be YIIO3HATY ca CBYIM OKOJTHOCTH-
Ma CJTy4aja, I1a MOTY OCT/IMM WIAHOBNMA Jia TIPY>Ke pejleBaHTHe NHpopMalyje 1
Hojanmkena.”” Y3 To, 3eM/be-wIAHNIIe M3 HOMMTUYKIX U IPYIUX pasjiora He Ou
IIPUCTaIe Ha OTpaHMyelbe Y/IoTe HBUXOBUX IpefcTaBHyKa y Komucuju. Vimajyhn
TO Y BULY, CMAaTpaMo Ja 61 Makap Tpebasio /ia ce cMami BUXOB Opoj, ca 1Ba Ha
IO jeTHOT IIpeICTaBHUKA. YocTanoM, Behu 6poj apburapa mocKymbyje apburpa-
JKHU TIOCTYIIAK, @ MOXKe T'a ¥ OTEXKATH, jep Ce Tafja TeXKe IIOCTIDKE CarjlaCHOCT.
HepaBHo ycBojeHa [lMpekTuBa je mpefBujiesia IO jeHOT IPeiCTABHUKA, OCUM
aKO ce HaJIeXKHY OpraHy 00e 3eM/be-WIAHNUIIe He JoroBope fa y Kommcnjn nmajy
IIO /IBa CBOja IIPeICTaBHMKA.

Yiora HesaBucHuX ymua y Komucuju je Bp/o BakHa, He caMo 360r
BJIXOBE CTPYYHOCTH, Beh 1 papu nsberaBama 3acToja y BbeHOM PafLy, y C/Iydajy
HeCaI/IaCHOCTH IIpeJICTaBHUKA HA[JIOXHUX OpraHa 3eMapa-wianuia. OHu ce
Oupajy ca IpeTxofHO yrBpheHe nucre, Ipy YeMy CBaka 3eM/ba-WIaHMIA MMa
o6aBe3y Jla HOMMHYje TIeT*® He3aBUCHUX CTpyumaka.” JIuie mopa ma 6ype: (a)

22 H.M.Pit, 27.

23 Y cMucy npasa riaca.

24 H. M. Pit, 20-21.

25  Sven-Olof Lodin, ”The Arbitration Convention in Practice, Intertax 3/2014, 174.

26  Jlupexrusay wi. 9(1) npegsuba HoMuHANMjy HajMambe TP JIAIIA.
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Ip>KaB/baHMH 3eM/be-wianuile EY, (6) pesuneHT 3eMm/be-wIaHuIle Koja IpuMe-
wyje KoHnBeHIMjy (He HY>)KHO OHVIX YUji Cy pe3yjieHTH IIoBe3aHa Ipepnyseha),
(B) HE3aBUCHO M KOMITETEHTHO.

HepmocraTak Konsennuje je y TomMe IITO He Cafip>KM IpaBUIa O TOMeE
KaKO IIOCTYIIAaK ¥MEHOBabha He3aBMCHIX JIila Tpeba [ja ce O[Byja, IITO 3HAYN
Jla 3eM/be-WIAHNUIIE MOTY Jia n3abepy HOCTYIIAK KOjy Ce HhUMa YMHN HajIpu-
XBaT/bUBUjUM. TakBa (IeKCMOWIHOCT OfiroBapa 3eM/baMa-WIAHUIIAMA, AN
3aTO YMHM ITOCTYIIAK HETPAHCIIAPEHTHUM ¥ CTBapa PU3MK Off ojyiarama Gop-
Mupama Komucnje y cydajeBuma Kajja 3eM/be-wIaHUIE Y KOHKPETHOM CTy4da-
jy He MOTY Jia ce TOTOBOpe Koja /mija he kao He3aBMCHe CTpydmake (ca YKyIHe
JINCTe CBYIX HOMIHOBAHMX) MMeHoBaTy 3a wianose Komucuje. I[Tomro cy kpu-
TePUjyMM Jp>KaB/baHCTBA 1M Pe3NIEHTCTBA HECIOpHU 3a yTBphuBame, mpo-
671eM HacTaje y ortefy Tpeher ycioBa, jep 3eM/be-WIaHNIle MOTY Ha pas3ndu-
TV Ha4MH TYMa4dNUTH I10jaM KOMIIETeHTHOCTH, I1a 11 He3aBucHOCTHU. Kako 6u ce
u36er/10 IMpojy>KaBame apOUTPasKHOT IIOCTYIIKa 300T IPOJIOHTMpama y obpa-
3oBamy Komiucuje, morpe6HO je, IIpeMa HallleM MUIUbEHY, YCIOCTaBUTH
MMHUMAaJ/IHEe CTaHfiapfie 3a oppebuBame koMmerenTHOCTH uia. PopyM je, y
TOM CMUCTY, npefnoxuo cnefehe: sHawe u3 obmactu TpaHchepHUX IieHa,
MebhyHapoiHO [TOpPecKo UCKYCTBO, T03HABalbe HajMambe jeJHOT CTPaHOT je3nKa.
HomunoBano smmie Tpeba fia MoTIuIe U3jaBy O He3aBUCHOCTY Y KOHKPETHOM
CTy4ajy*® 1 13jaBy O MOBEp/BUBOCTH TTOfIaTaKa.>

Hu KouBeHiyja, HY 3aKOHMK O IIOC/IOBamby, IIa HY JuMpekTuBa He
npensubajy BpeMeHCKM IepHoJ; Ha KOjyI ce HOMMHY]Y He3aBJUCHA /LA, IITO Y
IPAKCU MOXe JTOBeCTH IO IPUWINYHO ,3acTapenux mucra“.” 3eM/pa-wIaHuIa
Tpeba ma obaBecTn KoMucujy ykonmko »enu fa usspiun onpehene nsmene y
nucry (Ha IpyuMep, Jia ce ca JINCTe CKMHe JIIle Koje je IIpecTaso na Oyje Hesa-
BUCHO W Koje ipehe oxrpebeny crapocuy 106 u ap.). Cmarpamo jia 6u wuxo-
BO MMeHOBame Tpebano ja Oyme orpaHnveHo Ha Iepuop of 4 wim 5 roguHa,
ca moryhHomhy HajBuiIe /Ba y3acTonHa Ilepyofja MMeHoBamwa. VMajyhu y

27  Jlo 2015. ropune Kumnap, Jleronnja un JIutBanmja HucCy mojHeny cBoje mucte, Kok je CroBeHmja
HOJHENA JIMCTY ca yetupu uMmeHa. Bup.: H. M. Pit, 23, 25.

28  To He Moxe Jia Oyfie MmIie Koje je TPEHYTHO MM Y IIPETXOIHE TPY FOIMHE 3aII0CTIEHO W/IM AaHTaXKOBAHO
Y HOPECKOj a/IMVHMCTPAIIMj! 3eMa/ba-WIAHNMIIA, HUTH JMIIA Koja MMajy ydenrhe mm cy(6ma) 3arocieHa
Y HEKOM O] II0Be3aHyX 1pefyseha, vm ¢y 61 BUXOBY OPECKM M IPYTY CABETHMIIN.

29  To Baxxn n 3a ocrane wraHose Komucuje. Bup.: wi. 9(6) Konsennuje.

30 Ha npumep, JlaHcka je HOMMHOBa/IA He3aBMCHA A jour 1993. roxmue, Mrammja n JlykcemOypr
1994, benruja 1995, ®pannycka 1996. roguue. Bup.: H. M. Pit, 23.
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BUJLY JY’KMHY Tpajarba apOUTpa’kHOT MOCTYIIKA, Taj POK je, T0 HaMa, TOBO/baH
3a KOHTMHYMPaH paf jenne Komucnje.

TpomxkoBu apbuTpaskHOI IIOCTYIIKa ce jefHaKo jene usmeby nse
sem/be-wiaHuIe.”! Y 3aKOHUKY O [OC/IOBAaIbY je MpelM3NpaHo Ja OHU 00y-
XBaTajy HaKHaly wiaHoBMMa Komucuje, koja usnocu EVP 1,000 mo wiany/mo
faHy cacranka Komucuje” apMuHmcTpaTuBHe TPOIIKOBe Koje nMa Komucuja
(opraHnsoBame cacTaHaKa, AAMIHNUCTPATIBHA MOZIPIIKA KOja je HeOIXO/Ha 3a
dyuxumonncamwe Komuciuje, TpoiikoBu mpeBobhema JoKyMeHTallMje, TPOIIKO-
BU 3aKyIIa IIPOCTOPHja 3a Ofp>KaBambe cacTaHaka Komucuje u fp.) u TPOIIKO-
Be ITyTOBaIba M CMEIITaja He3aBMCHIX JINIA U IIpeficesiaBajyher.

Muwmwerwe Komucuje

Komicnja mopa fa ocraBu cBoje Mulberbe Y poKy of, 6 mecennt. Hame-
he ce murame of kaga Taj pok Tpeba ma ce pauysa. Y Electrolux ciydajy, @paniry-
cka n VMrammja cy ce oroBopute ia To 6yzie maH kaja je Komucuja o6pasoBaHa, a
TO je maH Kaja je Kommcuja oppykama mpeu cacraHak. CmarpaMo fia je TO
VICTIPABHO pellee, jep padyHaibe poKa ofi, Ha IIpuMep, MOMEHTa Kafia je Komu-
cuja jo6wIa pesieBaHTHe MH(pOpMaLje Y Besy ca IOPecKUM CIIOpPOM He MOXKe Jia
ce cMaTpa afieKBaTHMUM, IIOLITO Ce He PETKO JIellaBa Jia y TOKY cBOT paja Komucu-
ja 3axTeBa fojaTHe MH(poOpManyje, JOKyMeHTa 1 ip. Ha To ce HemocpenHo Hazo-
Be3yje MUTambe Jja /I je TepUOoJ Off 6 Mecely 3a IOHOIlehe MUIIUbeha KpaTak,
IIOTOTOBO Y BPJIO C/IOXKEHUM M KOMIUIMKOBAHUM CIIOpOBMMA. JIMpeKTuBa J1o1ry-
IITa fla ce Y TUM C/Ty4ajeBMMa PoK MPOAYXH 3a Tpyu Mecela.”” POk 3a TocTaB/bambe
MMIIUbea VHVPEKTHO YK/bYdyje U Iepuojt y KojeM Mopa ja ce popmupa Komm-
cuja, 3a Koje BpeMe Tpeba jia Oyjie IpuipeM/beHa OTpeOHa JIOKYMEeHTaIja 3a
pellaBambe IOPECKOT CIIopa, KaKo OM WIAHOBU MOITIM e()eKTMBHO fIa OTHOYHY ca
PajIoM Of]Max II0 1eHOM (POpMaTHOM KOHCTUTYNCAlbY. >

Munbeme Tpeba ma ofpasu crap Komucuje o Tome Koja je IieHa ,,BaH
JloXBaTa pyKe" KOpeKTHa 3a TPaHCAKIUjy Koja ce y [JaToM apOUTPakKHOM
nocrynky ucnutyje. Kommcuja He monocu obasesyjyhy ommyky, Beh paje

31  Bup. wian 11(3) Kousenuuje; wi. 12(1) InpexTuse.

32 Bup.: maparpad 7.3(f).

33  Ilpencenasajyhm npuma 10% Behy Haknapy.

34  Bup.: Harm Mark Pit, "Improving the Arbitration Procedure under the EU Arbitration Conven-
tion (2)%, EC Tax Review 2/2015, 84-85.

35  Bup.:wr 14(1) Inpexuse.

36  Vcra moxymeHTanuja je, yocraaom, kopuirtheHa u 3a norpebe MAII-a.
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(He3aBUCHO) MUIJbebe KAKO /]a ce Y KOHKPETHOM C/Ty4ajy e/IMMMUHMIIE TBO-
CTPyKO omnopesuBame. OHa He MO>Ke Jia JJIOHece HOBO pelliee O yrBphuBamwy
Iopesa, Hero caMo UCIINTYje, Ha OCHOBY OKOJIHOCTY CJIy4aja, fIa /I je YCKIIa-
buBame mobuty usmeby mosesaHux mpepyseha mcmpaBHo u3BpiieHo.” Ya-
HoBu Komucuje Mory Tpaxkutu fofiaTHe nHpopMalije 1 Off 3eMasba-WIAHNIIA
M Of TOBe3aHMX IIpefy3eha, YKOMKO cMaTpajy a €y JOCTaB/beHe MHPOpMa-
IVje HelIOBOJbHE JIa CaIyIeflajy CBe aclleKTe CIIOPHOT cay4aja.*® [ToBesaHa mpes-
y3eha He Mory ma onbujy fa npyxe nHpopmalujy, ITo UM He 6u Hu 6110
MIHTEPECY, jep CBe IOK Ce He Pelllyl CIIOp Y Be3) ca TpaHC(epHUM LieHaMa OHU
CY U3JI0KEeHI HeTIOBO/BHUM e(eKTUMa JBOCTPYKOT OIlopesyBamba. 3eM/ba-1Ia-
HIIIa HeMa 06aBe3y Ja jocTaBy MHGOpMaluje Koje joj HUCY JOCTYIIHE Y ToMa-
hem mpaBy, 0ZHOCHO Koje ce OfilHOCe Ha ITOC/IOBHY, MHAYCTPUjCKy U podecn-
OHAJIHY TajHY, WIN 4uje 61 OTKpUBarbe OMIO Y CYIIPOTHOCTH Ca jaBHUM HOpeT-
koM. ITomro cy wianosu Komucnje y o6aBes3n ia momTyjy moBep/bUBOCT CBUX
IofaTaka M JIOKYMeHaTa [0 KOjUX HODy TOKOM apOMTPa>KHOT IIOCTYIIKA,
yckpahuBame mofjaTaka Kojy ce TpeTupajy TajHUM YMHY HaM Ce U3TUIITHUM.

Komucuja foHocu Muiybeme IpocToM Beh1HOM I71acoBa, Ia y Ipak-
CM OHO MO>Ke OMTHU JTOHETO M CaMo Off CTpaHe He3aBUCHNUX WIAHOBA U Ipe]i-
cemaBajyher.

Konsennuja ne mpensuba canknujy 3a crydaj ma Komimcuja He monece
MHUIIUBEE Y POKy off 6 Mecenn. PopMuparme HoBe Komicnje 61 mpeTnocTaBiio
MI3HOBa Lie/y TIPOLIeAypy, IITO He 6u OM/I0 Y MHTepecy MopecKor oOBe3HMKa. /13
TOT pasjiora, HajIIoXKe/bHMje je fa 3eM/be-WIaHuIe 0/1aroppeMeHo obesbene cBe
noTpeOHe nHpOpMalje U JOKyMeHTa fa 61 Kommcuja Morma ma moHece cBoje
MMUIUBERe O CHOPHOM C/Iy4ajy Y pefBI)eHOM LIIeCTOMECEIHOM POKY.

Hapyrexxnu oprany 3eMasba-wIaHULIA, YUjU Cy PESUIEHTI II0BE3aHa IIpefi-
y3eha, MoTy ma ce, y poKy ofi 6 Meceln off IIpyjeMa MulUbersa Komucuje, 1oroso-
pe U O ApyKuMjeM HaYuHy eIMMMHICabha JBOCTPYKOT OIOpe3yBarba Off OHOra
Koju je pepnoxxwia Komucuja. TakBo pelerse HaM ce He YHM IIPUXBAT/BUBIM,
uMajyhu y Buzy /ja 3eM/be-wIaHuUIIe HIUCY ITPETXOIHO YCIIeyIe /ia HOCTUTHY JIOTO-
Bop Yy MAII-y. Mebhyrum, IIpoto (Protfo) cmatpa fia ce TOKOM apOMTPaKHOT
IOCTYIIKA MOTYy pa3jaCHUTH HeKe HejacHohe, Ia fla ce 3aTO HAJUIEKHM OpraHK
3eMasba-WIAHMI]A MOTY HaKHAHO MelycoOHO HOrOBOPUTHU OKO IpMMeHe ITpaBy-

37 L.Hinnekens, 111.
38  Bup.:wr 10(1) Konsenipje.
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7a ,,BaH JoxBaTa pyke“.” MehyTum, y ueMy ce oHfja oI/iefia cTBapHa yyora Komu-
cuje, ako 3eMybe-WIAHNIIe M y apOUTpayKHOM IIOCTYTIKY MIMajy ,,IIOCTIeAIbY ped” y
noHomIey ¢yuHaTHe oTyke? [Ja /1 61 ce apOUTPaXKHY HMOCTYIAK Tajla MOTAo
CMaTpaTi camo ,,jorryHoM“ MAII-a, a He IpyroM $a3oM y HOCTYTIKY OTK/Iambarba
€KOHOMCKOT IBOCTPYKOT OIIOpe3uBamal JeMHO y C/y4ajy Kajia HayIeKHI OpTa-
HI 3eMajba-WIAHNIIA He YCIIejy fia IIOCTUIHY Y3ajaMHU JJOrOBOP, Y 06aBesu Cy 1a
IpMMeHe MUIIUBberbe Komucuje.

[Iponyct Konpennuje je mro He mpefBuba pok y kojem ¢uHamHa
OZVIYKA O eJIMMMHNICAbY TBOCTPYKOT OIIOpe3NBama Tpeba Ja ce MMIUIEMEHTH -
pa, MITO MOYKe LITeTUTU MHTEPeCcHMa MOopecKor oOBesHNKa. Y [lupexkTusn je,
mebyrum, npexsub)en pok ox 60 maHa.*

3emspe-wIaHuUIle HUCY Y 06aBe3N Jia, Y Lie/IMHY, jaBHO o6jaBe QuHaIHe
OJUTyKe O IOPeCKOM CIIOPY pelleHOM Y apOMTpaXHOM IOCTynKy. ITpema
HallleM MUIUBbEY, BUX 01 Tpebano jaBHO 06jaB/bMBATH, A IOAPKABAMO
ompenoy wiana 18(3) Jupektuse, KojoM je mpenBubeHo fa ce MOpajy jaBHO
06jaB/BMBATI MaKap alCTPAKTH (PMHATHUX OJJIYKa, KOjI CafipyKe KPaTaK OIIIC
C/Ty4aja Koj je JOBeO JI0 CIIOpa, IPaBHU OCHOB, TPaHy IpuUBpele ¥ K0joj oOBe-
3HMILM 00aB/bajy [e/lIaTHOCT, KpaTaK OMmNC (MHATHe OIIyKe U IIpMMerbeHe
MeTofie apoutpaxe. O6jaB/blBabe je O KOPUCTU KAaKO 3a IOpecKe OpraHe y
IpyTMM 3eM/baMa-WwIaHMI[aMa, TaKo U 3a Ipyra My/ITHHALMOHaNIHA Ipeny3eha.
CeM Tora, Ha Taj Ha4MH OM ce IIOCTUIIA Beha TPaHCIIAPEHTHOCT U IIOCTEIIeHO
dopmupasa 6aza 3a MHOTO yjeHaUeHMje pellaBame MpobieMa eKOHOMCKOT
IIBOCTPYKOT OIIOpe3UBalba y Besy ca TpaHc(epHNUM IieHaMa Ha MehyHaponHOM
HIBOY, WwrTo 6u oMoryhmwro edpuxacHuju apbutpakun nocrymnak.!’ Takobe,
uMeHa apburtapa U ekcrepara Tpeba na Oymy jaBHa, jep To Moxke ma moseha
IOBepeme Y apOUTPaXKHO pelllaBaibe IOPECKIX CIIOPOBa.

3ak/pydak

Op xako je KonBennyja oHoBo crymwia Ha cHary 2004. ropmue, 1ose-
hao ce 6poj mopeckux coposa Koju ce usHocu npen apburpaxy. Kpajem 2015.
rofyHe 6110 je 684 ciydajeBa KOjU CY Y ITOCTYIIKY pelllaBarba M0 ApOUTPAKHO]
KOHBEHLMjY, O KOjUX je y 73 C/Iy4aja MCTeKao JBOTOMMILIIbLY IIEpyO], 3a pellaBa-

39  Bup.: Carlos Protto, "Mutual Agreement Procedures in Tax Treaties: Problems and Needs in
Developing Countries and Countries in Transition®, Intertax 3/2014, 176-178.

40  Bup.: wian 15(4) InpexTuse.

41 L. Hinnekens, 133.

18



ITOPE3N M1 APEUTPAKE IIpaBo u mpuBpepa

e 1o MAII-y, a fja jour yBek Hucy npefiati CaBeTOaBHOj KOMICH]H, IOK CY JiBa
c/y4aja 1pefjata Kommcujama 1 4eka ce lMX0BO MUIIUbeIbe.

ITomrro ce odekyje fa he ce cBe Behu 6poj mopeckux caydajeBa periaBaTi
Y apOUTpa)KHOM HOCTYIIKY, MOPajy fla ce OTKIOHe CMeTHe Koje YCIIOpaBajy Wi
OTEeXKaBajy IeroBo eMKacHO crpoBobeme. Y ToM cMuCIy, 3aKOHNK O IOCTIOBa-
by je YIMHIO 3HayajHa yHarpehemwa KoneHImje, mpe cBera kaja je ped o cacra-
BY CaBeTOJjaBHe KOMIICHje M TOCTYIIKY MMeHOBamba WiaHoBa. MebyTum, n mame
Cy OCTa/Ia HeKa Hef[0BO/bHO pasjalllibeHa INTatba KOja HICY IPeL3HO GOopMyII-
caHa (HIIp. yTBphMBame KOMIIETEHTHOCTY He3aBMCHUX /mIia). Takobe, cMarpamo
fla je HemocTaTak KoHBeHIMje ITO ce He IpyMelbyje Ha ClIydajeBe JBOCTPYKOT
OIopesyBama Koje HacTaje IIpy yroBapamy TpaHchepHUX IieHa usMely mosesa-
HIX ITpefy3eha, Kojul cy pe3ujieHTH JICTe 3eM/be-WIAHNIIE, OTHOCHO KaJia je jeHO
Of BbUX pe3yJIeHT 3eM/be Koja Huje wianuia EY. Cem Tora, oHa He mpeiBuba mpa-
BIJIO 3a C/Iy4YajeBe IBOJHOT PE3UIEHTCTBA.

Ocraje HaM wieMa KakBa he 6uty gampa cygOuHa ApOuUTparkHe KOH-
BeHLMje Kafa cpenuuoM 2019. rofuHe movyHe fa ce npuMemnyje JupekTusa o
MeXaHM3MMMa 3a pelllaBaibe ITOPECKMX CIIOpoBa y EBpoOIICKOj yHMjU, Koja je
(mornyHmje) ypeauia cBa IpoIlecHa INTamba apOUTPaXKHOT IOCTYIIKA, Koja Cy
npenmer Konsenuuje.

42 European Commission, EU Joint Transfer Pricing Forum, "Statistics on Pending Mutual Agreement Pro-
cedures (MAPs) under the Arbitration Convention at the end of 20157, Brussels, October 2016,

http://ec.europa.eu/taxation_customs/resources/documents/taxation/company_tax/transfer_pricing/forum/
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ARBITRATION PROCEDURE IN THE TRANSFER PRICING
DISPUTES IN THE TAX LAW OF THE EUROPEAN UNION

Summary

In this paper the author analyses the arbitration procedure for solving
transfer pricing disputes under the EU Arbitration Convention. The main pur-
pose of this non-judicial procedure is to avoid the economic double taxation ari-
sing from adjustment of profits of associated enterprises — residents of different
member states of the European Union. This Convention is not an instrument of
a secondary EU law, but a multilateral convention under the international
public law, therefore has no legally binding character. Special attention is dedi-
cated to the advisory commission, which is established to give an opinion about
how to eliminate double taxation.

Keywords: arbitration; Arbitration convention; advisory commission; econo-
mic double taxation; transfer prices.

20



