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JIOJAJIHOCT YHYTAP EBPOIICKE YHUIJE —
[NPABHA NJI CAMO I[TOJIMTUYKA OBABE3A

O0dpedba ocHuBaukux y2060pa Kojom €y Nponucame OYICHOCM JojanHe (uc-
KpeHne) capaorbe Opicasa YlaHuya ca KOMYHUMAapHUuM UHCMUmMyyujama u Kopena-
MUBHA OYICHOCH Y30PIHCABAILA 00 Mepa Koje bu y2po3uie 0cmeaperse Yubesa OCHU-
saukux yzoeopa, obuna je 00 Pumckoe y2oeopa 00 danac npeomem mymauersa Cyoa
Esponcke ynuje. Ona je nociyoicuia kao ocHos 3a OpojHa u OUmHa ycaspuiaearsa u
yuspwhueara KOMyHUmMapHoe npagHoe cucmema, melly xojuma cy ymsphuearbe na-
yena npeonocmu npasa 3ajednuye, UcKmyuuse npehymue HadrexcHocmu 3ajeonuye
Y CHOBHUM NOCNLOBUMA, Hauena oeromeopHocmu u op. Yunu ce da he na numarve
0a 1 je peu 0 jeOUHCMEEHOM HAYeny JOjaTHOCIU UL O CKYNY CPOOHUX OYIHCHOCTHU
mex npakca Cyoda Eeponcke yHuje y Oyoyhnocmu oamu KOHauaw 002080p. Ykonuxo
ce nmpuxeamu 0a NOCMOJU, YUHU Ce 0a je Haueno NOJaTHOCMU HAjCPOOHUje Hayeny
aymonomuje npasa Eeponcke ynuje u no snauajy 3a paseoj npasnoe cucmema Eepon-
cKe YHUje u no mome wmo ce HenocpeoHo 2paHuyu ca cgpepom OpacasHux unmepeca
U NOTUMUYKO2 IHCUBOMA.

Kibyune peun: Haueno nojannocmu. — [yscnocm nojanne capaorwe. — Onmuma Ha-
uena npasa EY. — Aymonomuja npasa EV.

1. YBOAHE HAIIOMEHE O OIIITOJ ITEPLETIIIIA
HAYEJIA JIOJAJIHOCTU

Haveno nojanHocTy yna3u y Kpyr TeMEJbHHX Havesa YCTaBHOT I10-
petka u mpaBa EBporicke yuuje (EVY), 3ajenno ca Hadenmma COIHIapHO-
CTH, TTIOBEPECHUX HAJUICKHOCTH, HETIOCPEITHOT JCjCTBA U MPETHOCTH IpaBa
EY u np. Y ocauBaukum yroBopuma u ipakcu Cyna EY To Hageno je dop-
MYJIMCAHO U3Pa30M ,,MCKpeHa capaima‘ — sincere cooperation (oceOHO y

Aytopka je noueHt IlpaBror dakynrera YHusepsurera y beorpanmy, maja.
lukic@ius.bg.ac.rs.
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Bep3UjaMa OCHUBAYKUX YTOBOPA Ha EHIVIECKOM je3HKY), OHOCHO ,,JI0jaTHa
capagma” — cooperation loyale, loyale Zusammenarbeit (y Bep3ujama
OCHHMBAUYKHX YroBOpa Ha (PpaHIlyCKOM OJHOCHO HEMAdyKOM), ajli Kao TaK-
BO HHUje QopMyircaHo, Beh je TO MPBEHCTBEHO I0jaM KOjH j€ HACTao y
CTpy4HOj JuTeparypu. HesaBucHO o atpulyTa KOju ce Mpuaaje capaambH
KOjy Iyryjy, kako uHcturyuuje EY npkxaBama uimaHunaMa, Tako M JpiKa-
Be WiaHHIe MHCTHTYynHjama EY, moceOHO je murame oxHOCa JTyKHOCTH
capaJme ca HadeJTHOM 00aBe30M JIOjaTHOCTH: MHOTH ayTOpU Pas3iIHKYjy
Iy’)KHOCT HCKpeHe (JIojajHe, BEpHE) capalie OJ] Hauela JI0jaTHOCTH,
cMmarpajyhu TyKHOCT capaibe jeJHOM Of Iy>KHOCTH KOje TPOUCTHYY U3
Tor Hauena.' [lonasuiire OBOr paja je jAa je Ay)KHOCT JIojajiHe capaibe
aKTUBaH BUJ o0aBe3e Koja MPOUCTHYE M3 Hadyela JIOjaTHOCTH, JIOK ITacHB-
HH BUJI IIPE/ICTaBJbajy oOaBe3e y3apiKaBamba U HCUHIHCHA.

Kako Harmamaga Kiiameprt, To Hageno je 6uo mpeaMer BeomMa Majio
MaXKkE CTPyYHE jaBHOCTH U3BaH HEMAuKOT TOBOPHOT MOJpYyYja — HEroBa
MoHorpaguja nmocseheHa Haueny JIOjaTHOCTH OWJla je mpBa O TOM Npel-
MeTy 00jaBJbeHa Ha EHIVIECKOM je3WKY — CBE JIO MOYeTKa ApPYyTe JereHuje
21. Beka, xana je Cyn Emponcke yuuje (Cyn EY) To Havyemo moueo y
3HAYajHUjOj MepH Ja MpUMErbYje Ha 00IacT crosbHUX oxHoca.” Mctu ay-
TOp yKa3yje Ha TO J1a je ,,3aXTeB 3a JI0jalTHOIINy OO y CpEeAHIITY pa3Boja
npaBa EY on 1960-tux“® u ga ce Cyn EY mosuBao Ha JI0jaJIHOCT Kao
Ha MpaBHU OCHOB HIMPOKE Jierne3e aejcraBa npasa EY koja orpanuuaBajy
HaJUISKHOCT Jp)KaBa WIAHHUIA, a KOja Ce He 3aCHHBAjy Ha IPEIHOCTH Ipa-
Ba EY HuUTH Ha uCKJbyunMBUM HajiiexHoctuMma EY, omHOCHO 1a je To ,,Ha-
YeJio 3a pelaBame cyko0a MO BaXKHOCTH jEJHAKO HaueluMa NPEeIHOCTH
(mpemohwu) [mpasa EVY, mpum. M. JI. P.] u uckipyunBe Hamexnocta [EY,
npum. M. JI. P.].#

' 3a Brankea, ayropa mpBe MoHOrpaduje 0 Hadeny JojanHocTH W3 1994. romu-

He, wiaHoM 5 YroBopa o EBpOICKOj €KOHOMCKO] 3ajeJHHUIM, KOjH Ce OIXHOCHO Ha Hade-
JIO JIOjAJTHOCTH, YCTAHOBJBCHE CY YaK YCTHUPH JY)KHOCTH: MeljycoOHE capajiibe, y CMUCITY
yckinal)eHOCTH, ApikaBa 4iIaHWIA, capalibe ca OpraHuMa 3aje/IHHMIIe, JIOjalHOCTH ,,KOjoM
ce 4yBa KOMYHMTapHH CHCTEM Y H-ETOBOj (DyHKIIMOHAIHO] U CTPYKTYPHO] AUMEH3HjU* U
conuaapHocT Mehy npxaBama unanuiiama. Marc Blanquet, L article 5 du traité C. E. E.:
recherche sur les obligations de fidelité des Etats membres de la Communauté, thése de
doctorat en Droit public sous la direction de Guy Isaac, soutenue en 1992 a Toulouse 1,
Résumé, http://www.theses.fi/1992TOU10033, 25. jyn 2018.

2 Marcus Klamert, The Principle of Loyalty in EU Law, Oxford University Press,
Oxford 2014, 1-2, 64-65.

3 Ibid., 1.

4 Ibid., 123—124. 3nauaj xoju Knamepr npraaje Haueny J0jalHOCTH BHIM CC M3
YHILCHUIIE JIa jé CMaTpao 3a MOTPeOHO 1a y IHUTHPAHOj MOHOrpaduju 0 TOM Hadely 00-
panu kipydHe obOmactu mpaBa EY: moHyamo je cBoje Bubheme KOHCTHTYLHOHATW3AIH]je,
aHaJIM3upao CTPyKTypy mnpasa EVY, moceOHo ytunaj npasa EY Ha npasa aprkaBa 4iaHHIa,
HETIOCPENHO U MocpenHo aejctBo npasa EVY, nageno mpexnoctu npasa EY y ogHocy Ha
mpaBa [p)aBa wiaHWNA W npehyTHa MCKIpyurBa oBnamhema y o0lacTUMa MOAEJHEHUX
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Pangu monmMama yiore kKojy Hadesno JIOjaJHOCTH UMa y mpasy EVY, y
JIPyTOM JieTy OBOT paja Owhe McruTaHe MpOMEHEe Koje je ¢opmymnaluja
NPEAMETHOT Hauyella y OCHMBAauYKUM YTOBOpPHMa IpPETpIeiia TOKOM Bpe-
MeHa, 7ok he y Tpehem nemy OuTH aHanM3WpaHW KJBYYHH KOpamu Koje
je y Tymauewy omgHocHe oapende mpenyseo Cyn EVY. V uerBprom ameny
pana 6uhe pasMOTPEeHO KJbYYHO NHTamk€ MOCTOjama M MPHUPOJE Hauesa
nojamHocTU. UMmajyhu y Buay usb UCTpakuBama, y paay Hehe outu aHa-
JU3UPAHU Pa3IMYUTH U MHOTOOPOjHH BHAOBM KOHKpETH3alMje Hauyena
JIOjaTHOCTH, Y BUY TYXHOCTH KOj€ U3 Hhera Mpou3uiase, y CeKyHIapHOM
npaBy EV.

2. [IPOMEHE ®OPMVIJIALIMIE ¥V OCHUBAYKNM
YI'OBOPUMA U1 BEH PA3BOJ

Haumn Ha koju je ocHOBHa ofpenda O Havemy JIOjaTHOCTH CTHIIU-
30BaHa Y OCHMBAaYKMM YTOBOPHMa MEHA0 CE€ BEOMa Mall0 TOKOM IIeCT
JIClIeHUja Bakema OCHMBaukux yrosopa EY. Meljyrum, mMecto Te ompen-
0e y OCHMBauKUM YroBOpHMa MEHaHO je JBa MyTa. TeK MPHIMKOM JIpyre
NpOMEHE M3BpILICHA je 3HaYajHUja M3MEeHa TEeKCTa onpende, U TO Y BUAY
nonyHe. Y Pumckom yrosopy (YroBop o ocHuBamy EBporicke eKoHOMCKe
3ajemnune, u3 1957. romune — YoEE3) ompenba je mpeacraBspania dWiaH
5, KOju je clemuo HEMOoCPEemHO HAKOH WiaHa y KOMe Cy Omie HaOpojaHe
uHctutyiuje EBporicke exoHomcke 3ajennuiie (EE3), a muxoBa Hayiex-
HOCT ofpeleHa 3aanmma Koju Cy IM YTOBOPOM ITOBEpEHH (Ha4YesIo moBepe-
HUX HagiexHoctH). Oxpenda je mpomucuBana TpU BpcTe odaBesa IpxaBa
YJaHuIa: J1a ,,00e30e1e U3BpILIeHE 00aBe3a Koje Mpon3iIase U3 yroBopa Win
W3 JIeTaTHOCTH WHCTHUTYITHja 3ajeHuIie", 1a ,,0aKIajy OCTBAPEHE MUCH]S
3ajemaune’ u ma ,,ce y3apiKe of mpemay3uMarma OMIo KakBe Mepe koja Ou
MOIJIa YTPO3UTH OCTBapeme HuibeBa 3ajemuume .’ Y cmemehem, umaHy
6, moryhe je mpemno3Hatu onpeheHy y3ajaMHOCT oOaBe3a: JIOK Cy JprKa-
B WiIaHWIIe mpeysene obaBesy na ,,0mucko capalyjy” ca MHCTUTyHHjaMa
3ajenHuile y KOOPIMHALMjHM HUXOBUX EKOHOMCKHUX MOJUTHKA Y MeEpH
HEOITXOHO] 332 OCTBapeme NMWUJBEBA YTOBOpA, WHCTUTYIHjE 3ajefHUIIe CY
Jy’KHE J1a He yTpo3e (PUHAHCH]CKY CTaOMIHOCT ApykaBa diaHuIa.®

Crynamem Ha cHary Yroopa o EY (YoEY), koju je 3akipyueH y
Mactpuxty 1992. roqune, onpenda o JI0jaTHOCTH OCTaja je y YToBOpy O
ocHuBamy ExoHomcke 3ajenautie (YoE3), koju je TOM MpUIHKOM MpermMe-
HoBaH YoEE3, u Tex je ycnen perymeparyje mo YroBopy u3 AMcrepaama

HaJUIe)KHOCTH, IpobneMe y HamexHocTuMa EY u nprkaBa wianuna HakoH JlucaGoHcKor
cropasyma.

> Vroeop o ocuuBarmy EBporcke exonomcke 3ajenuuie — YoEE3, 1957, wr. 5.

% VoEE3, un. 6.
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u3 1997. ronuse ona npemernrtena y wian 10 YoE3.” [lpyra, 6utHuja mpo-
MeHa, Koja je moapasyMmeBaja M MPOMEHY caap)kKuHe u o0yxBaTa mocMa-
TpaHe ojipende, MPou3HIIa je u3 YroBopa u3 Jlucabouna u3 2007. roxuse.?
[IpBo, onpenda je u3 YoE3, nmpenmeHoBaHOT y YToBOp 0 (PyHKIIMOHUCAHY
EY (Yo®EY), mpememrena y YoEVY. lpyro, oapenba je mocrana
Tpehu cTaB wiaHa y KOME cy MPBH U JIPyrd cTaB o0yxBaTuie oapende o
M3PUYUTUM HaJUIeKHOCTHMA EY — Tj. Hayeno ;a CBe HAUICKHOCTU KOje
HHUCYy u3puuuTo nosepere EY ocrajy ap:kaBama wiaHunama, Te 0 00aBe3u
EY na momryje HaUMOHANHU WACHTHUTET, ,,AHXCPEHTaH Yy TEMEJbHUM
CTpYKTypama, HOJNUTHYKAM M YCTaBHUM, JIp>KaBa WIaHUIA, KA0 U HBHUXOBE
CYIITUHCKE Np’KaBHE (QYHKIHjE, TEPUTOPHjATHU WUHTETPUTET, OpUry 3a
HalmoHANHY 0e30emHoCT, yKIbYUyjyhu W TapaHIujy ,,Jla HalFOHAaTHa
Oe30eqHOCT oOcCTaje HMCKJbydHBa OATOBOPHOCT Jp)kaBa wiaHuma‘.!?
Tpehe, Ha moueTKy onpenOe nomaTa je pedeHHUIa KOjOM Cy U YHHja U
JIp’KaBe 4JIaHuIle 00aBe3aHe Ja MOMaXKy jefHE APYruMa y W3BpIlaBamby
3ajaTaKka KOju IPOMCTUYY M3 OCHMBAa4YKHUX yrOBOpa, ,,HA OCHOBY Hauelsa
WCKpEeHEe capalme, Koje je, mpe apTukynandje y JIncaboHCKOM yroBopy,
dopmynucao y cBojoj mpakcu Cyx EV.!! Konadno, ueTBpTa nmpoMeHa Kojy
je moneo JIncaOOHCKHM YrOBOp cacTojajia ce y yBOhemYy HOBE oiapende
KOjOM je Iy>XHOCT ,,ACKpeHe, OTHOCHO ,,JI0jaJIHE™ capalIme yBeIcHa
Ha XOPU30HTAIHOM HHBOY, u3mely unctutyumja EV.!? Tlo Knamepty, To

7" Paznor cy, HapaBHO, GuIe IOMYHE YHETE Y MPETXOHE WIAHOBE HA OCHOBY Yro-
Bopa u3 Mactpuxra 1992. romuHe, kKoje Cy ce OIXHOCHIIC HAa KOOPAHHAIM]Y CKOHOMCKHUX
MOJUTHKA, (PUKCHpare KypceBa paay yBohema eBpa M OCHUBAmE EBpoICKe IeHTpaiHe
Oanke u EBpornicke 6aHKe 3a OOHOBY U pa3Boj. YTOBOp M3 AMCTepaaMa KOjUM CE MEmajy
Yrosop o EBporickoj yHUjH, YTOBOPH O OCHHBamY €BPOIICKHX 3ajeHHIa U onpelern npy-
T'Y IOBE3aHU aKTU — YToBOp U3 AMcTepaama, 4. 12.

§ Tlo Kasonapujy, npoMene oapen6e o JI0jalHOCTH H3BPLICHe YroBopoM 13 Jli-

caboHa umane cy kKapakrep koaubukanuje noranammme npakce Cyna. Federico Casolari,
»EU Loyalty After Lisbon: An Expectation Gap to Be Filled”, The EU After Lisbon:
Amending or Coping with the Existing Treaties? (eds. Lucia Serena Rossi, Federico Caso-
lari), Springer, Heidelberg — New York 2014, 97.

°  Yroop u3 JIncaGoHa, KojuM ce Merbajy YroBop o EBporickoj yHHji 1 YTOBOp 0
ocHuBawy EBporicke 3ajeanurie (2007/C 306/1) — YroBop u3 Jlucabona, CnyorcoOenu nucm
Esponcke ynuje, C 306/1, 17. nenembap 2007, . 1, Taq. 5.

10 Yrosop u3 Jlucabona, ui. 1, Tau. 5.

' Ibid. Jenmuo MecTo Ha KOME Ce jOII Y OCHHBAYKHM YrOBOPHMA TIOMHEGE IT0jaM

HCKpeHe capajmbe jecte oapenda wi. 13 (2) YoEVY, kojoM je DyKHOCT ,,y3ajaMHe HCKPEHEe
capaJme” Iponucana 3a nHCTUTyIMje EBporicke yHuje. YBoheme Te Qy)KHOCTH Y TEKCT
yroeopa H3BpIIeHO je Takohe YroBopom u3 Jlucabona. Yroop u3 Jlucabona, wr. 1, Tau.
5. Kao u y ciy4ajy MHOTHX Apyrux oxpeznada TOr yroBopa, paauiio ce 0 KoguduKaiuju
Havena nperxonHo yrphenor y mpakcn Cyna EVY. Marise Cremona, ,,EU Treaty-making:
a test-case for mutual sincere cooperation?, The EU as a global actor, bridging legal
theory and practice, liber amicorum in honour of Ricardo Gosalbo Bono (eds. Jeno Czuc-
zai, Frederik Naert), Brill Nijhoff, Leiden — Boston 2017, 424-427.

12 Yrosop u3 Jlncabona, uin. 1, tau. 14.
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MpOIIHpEHe Koje 00yxBaTta ofpe0e O JI0jaTHOCTH HHje MPETXOTHO OMI0
yTBpheno y npakcu Cyna.'®

Mel)y HaBeneHMM IpOMEHaMa CagpKMHE U MEeCTa OCHOBHE OJpea-
0e 0 Hauexy J0jaJHOCTH, YIaJJhbIBa je OKOIHOCT J1a je openda mpeMenI-
TEHa y TEMEJbHU]JU U OMIUTHjU O Ba YTOBOPA, M TO TaKO JIa CIEIU OMax
HakoH BpegHocTd M nuibeBa EY. Pemumponnter m3mely EY u mpkapa
YJIaHUIa y TOomIeay 00aBe3a KOje MPOUCTUYY M3 Hadela JIOjaIHOCTH U
CMeEIITamkhe YUTaBe opende y UCTH WIAH 3ajeHO ca HAa4eIOM MOBEPEHHX
HagnexxHocTH EY U ieHoMm 00aBe3oM J1a MOIITYje HAIIMOHAIHH MIEHTHU-
TeT JIp)XKaBa WIAHUIA yKa3yje Ha HaMepy YrOBOPHHMX CTpaHa Ja Hadely
JIOjATHOCTH J1ajy YJAOTY KJbYYHOT YCTaBHOT Hauena mpasa EVY.

OcuM omnucaHe OCHOBHE oApende 0 Havedy JI0jaTHOCTH, TOYEBIIN
on YroBopa u3 Amcrepaama, y YoEY mocToju jeaHa oapenda o J10jaTHOCTH
— WHHIHMjAJTHO O3HadeHa Kao oxpenda J.1(2), a peaymepucana kao 4. 11.
YoEVY — koja ce omHOCH caMoO Ha 00NacT 3ajelHUYKE CIOJbHE U 0e30e-
HocHe monuthke (3CBIT).'"* CinuHO 0CHOBHO]j OfipeaOH, U Ta oxpenda je
cajip)kana TO3UTHBHY M HETaTUBHY KOMITOHEHTY: 00aBe3y Ap)kaBa ujia-
HUIa Ja ,,aKTUBHO M Oe3pe3epBHO MOAPKABA]Yy CIOJbHY U Oe30eIHOCHY
MOJIUTUKY YHHje Yy AyXy JIOjJaIHOCTH W y3ajaMHE COJUAAPHOCTU™ U J1a
,»capalyjy y by pa3Boja 3ajeTHIYKE MOJTUTHYKE COTMIAPHOCTH, TE 1a
ce ,,y3IpXKe O IMOCTyIMaKa KOju OW OWIM CYyNpOTHH WHTEpecHMa YHHje
Wwin O OWITU TaKBH JIa MOTY YMAHUTH HEHY JISIOTBOPHOCT KA0 KOXE3UB-
He cwie y mehyHapoauuMm omHocuMma“.!> Omumcana oapenda mocraia je
1. 24(3) Ha ocHOBY YroBopa u3 JIucaOoHa, a TOM MPHIIMKOM j€ y3 npBY
HaBeJleHy o0aBe3y jJozara W o0aBe3a JIpskaBa WiaHUIA Ja ,,HOCTyl'Ia_]y y
CKJIaqy JIeoBameM YHHUje y Toj obmactu (1. y obmactu 3CBIT). !0

3. PA3BOJ YCIIEQ TYMAUYEBA CYIA EBPOIICKE YHUJE

Cyn ce Ha ompealy OCHHBAaYKMX YIOBOpa M3 KOj€ CE€ H3BOIU
MOCTOjabe Hadena JIOjaIHOCTH MO3MBA0 Kao Ha OCHOB 3a YTBphHBame
HU3a OMTHUX 00aBe3a ap)kaBa WwiaHUIA U uHCTUTYIHja EY y Beoma pas-
HOBPCHHUM CITy4ajeBMMa, Ydja UCIIPITHA Kareropusamnuja Huje moryha y
OKBHMPHMA Pajia HUTH J¢ HEONXOJHA 33 HCIYH-CHE HErOBOI L1Jba, TaKo
ma he y oBom neny OWTH W3IBOjEHH CaMO HajymaJbHBHjU CTCICHH
pa3Boja Hauena J'IOJaJ'IHOCTI/I y HpaKcu Cyna EY. Onpehene npaBuitHOCTH,
HapaBHO, IIOCTOje, Tako Ja je Ha mpumep KiamepT yka3zao Ha IMKIUY-
HOCT y TIpUMEHH Hadela JiojaHocTH y npakcu Cyma, TBpaehu fa je oHo
,kopuheHo y BehuHu paHuX TeMeJbHUX cirydajeBa on crpane Cyna EV..

13" M. Klamert, 12.

Yrosop n3 AMctepnama, wi. 1, Tad. 5.
Yrosop u3 Amcrepaama, ui. 1, tau. 5.
Yrosop u3 Jlncabona, wi. 1, tau. 27(6).
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Jia Ou OuIo 3aHeMapeHo ycen nmoBehaHor ocnamara Ha Havyesa Kao IITo
Cy effet utile u NENOTBOPHOCT... Y CKOPHj€ BpeMe, JIOjaTHOCT je BpaheHa y
LEHTap MaXme y 00JaacT crosbHuX mociosa®.!” Okonnoct aa ce Cyn To-
KOM JICIICHHja y BEJHMKO] MEpH MO3WUBA0 HA Havesno JojadHocTu Kiamept
oOjarimaBa TBPAKBOM JIa C€ PaaUiIo O MPAKTUYHO jeJMHO] oApendu Koja
je Omia morogHa J1a MOCHIYXH 3a ,,pallHoHaIN3aInjy* pa3Boja npasa EY,
KOjH Ce cacTojao y CBe Iy0Jb0j MHTErpanuju.'s

3.1. JIBocMepHOCT Iy»XKHOCTH H3Mely AprkaBa 4WiaHWIa U MHCTUTYIIH]a
EBporcke yHHje 1 poTe3ame JI0jaIHOCTH Ha Tpehun cTyo

Kao mro je Beh omucano, cruimsanuja uiana 5 YoEE3, omno-
cuo wiana 10 YoE3, moapazymesana je o0aBe3y np)kaBa WiaHHIA IIpeMa
EY (rapammoj 3ajennunm), aau He U o0aBe3y opraHa 3ajeAHUIE MpeMa
IpxaBaMa uianuiama. Melhytum, obaBe3y y TOM IpyroM cMepy yTBPIHO
je Cyn EY y cBojoj mpakcu, mo3uBajyhu ce Ha o0aBe3y JIOjaTHOCTH Kao

Ha 00aBe3y ,,liCKpeHe capambe.!”

HakoH cTpykTypupama [EJIOKYITHOI WHTErpaTMBHOI Tpoleca y
TpH cTy0a, Koje je N3BPIIeHO Ha OCHOBY YroBopa m3 Mactpuxta, Cyn EY
j€ CBOjUM TyMauemeM pazjacHHO J1a ce TY)KHOCT ,,JI0jalTHe capajmbe’ Ipo-
Te3ana u Ha Tpehu cTy0O — mpaBocylje 1 yHyTpallke TOCIOBE — ,,KOjU Ce Y

[EJIMHU CacTojao O Capaibe JAp)KaBa WIAHUIA U HHCTUTYIHja YHHje .2

3.2. OcHoB 3a mpeaHocT npaBa EBporcke yHuje

VY mpecyam KOjoM je yTeMeJbeHO Hayello HpeaHocTH mpaBa EY
y OmHOCYy Ha mpaBa npkaBa wiannna — Costa v. Enel w3 1964. ronune,
Cyn je To Ha4denmo 3aCHOBAO, MPBO, Ha KBAJIHTETY ,,ayTOHOMHjE TIpaBa
EY, anu je HemocpeaHO HAKOH MO3MBamba HAa Taj KBAJIUTET HaBeO 00aBe3y
JpXKaBa Jia ce y3[pikKe OJl Ipeny3rMama CBHX Mepa Kojeé MOT'Y yrpO3UTH
OCTBapeme IUJbeBa U3 OCHUBAYKOT YyTOBOpA — caapkaHy y 4. 5(2) YoE-
E3 — kao I0ruvKku mpeaycioB 3a yTBphuBame nomeHyTor Hadena.”! Ipu-
METHO je, makie, na Cyx HUje cMaTpao Ja je moTpeOHO Ja ce Mo30Be Ha

17" M. Klamert, 298.

18 Ibid., 62. Ynora nauena nojammoctn y npaxcu Cyfa je TOKOM BPEMEHA TOTHKO
Hapacja Jia Cy Ce jaBWJIM [VIaCOBU Y MPUJIOT OIPaHMYCHA HEeroBe NpUMeHe — Tako ce Poc,
Ha npuMep, 3anaxe aa Cyn y cBakOM KOHKPETHOM CJIy4ajy MCTaKHE KOjU TayHO MHTEpeC
EVY 3axreBa myxnoct nojamHoctd. Timothy Roes, ,,.Limits to Loyalty: the Relevance of
Article 4(3) TEU*, Cahiers de droit européen 1/2016, 253-283.

19" Tako, ma mpumMep, y ciydajy y kojeM je ciyx6emmnmuma EBporicke komucuje
Hapenno Aa capalyjy ca UCTpaXHHM OprannMa XOJaH[#je Tako MTo he UM CTaBUTH Ha
yBua ozipehene corncrBene uHcnekuujcke Hanase, Cyn EVY ce mo3Bao Ha obaBe3y opraHa
3ajenuune na ,uckpeHo capalyjy” ca opranuMa npxkaBa wiaHuna. Case C-2/88 Imm.
Zwartveld [1990] ECR 1-3365, maparpad 10.

20 Case C—105/03 Pupino [2005] ECR 1-5285, naparpac 42.

2L Case 6/64 Costa v. ENEL [1964] ECR, 594.
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OYXHOCTH KOj€ MPOMCTUYY M3 Haveja JIOjaTHOCTH Kaja je TOIMHY AaHa
paHHuje yTBpAMO Hayeslo HeMOoCpeAHor nejcTa npasa EY, y npecynu van
Gend & Loos**, naxo je TOM NPUIMKOM Takolhe IoIao oj ,,ayTOHOMHje™
mpaBa EY kao ocHoBa. Kiamepr ykasyje Ha TO Ja JIOjaTHOCT y TIPaKCH
Cyna xoja je ycnenuna HHje Jajbe Ouiia HaBol)eHa Kao OCHOB 3a MPETHOCT
npasa 3ajeanuie.” 3a pasiauKy O TOra, KBaJIUTET ,,ayTOHOMHjE™ TpaBa
3ajenuuiie, koju cy npecyne Van Gend n Costa kpyHHCae Ka0 TEMEIBHO
Hadeno npasa 3ajemHuile, nmpuMemuBaH je og Cyma y JelieHHjamMa Koje
Cy ycieauie y MHOTMM KJbYYHHUM NUTambUMa Y Pa3iduuTHM 0oOnacTuMa
npaBa 3ajeanuie, oqHocHO EV.2

3.3. OcHoB 3a npehyTHy Ha/Ie)KHOCT EBporicke yHuje
y CIIOJBHUM OJIHOCHMA M ojipeljeHe TyKHOCTHU JIp)KaBa
Yy norieay MEImoBUTUX CIIopasyMa

Onpenba OCHUBAYKOT yTOBOPA M3 KOje C€ M3BOAM HA4ello JIOjaTHo-
CTH TIOCITY’KHJIA je Ka0 OCHOB 32 JOIII jeHY O Mpecya Koje Cy yTeMeJbuie
ycraBHocT EY — npecyny noszunary noj HazuBoM AETR vnu ERTA (3aBuc-
HO o7 Tora ja nu ce oxpeheHa ckpahenuna y3nma u3 (hpaHIlyCKOT WIN
eHreckor jesuka) u3 1970. romuHe?, KOjoM je yTeMEJbEHO MPaBUIIO O
MocTojamy T3B. MpehyTHUX WCKIbYYMBHX HAIJICKHOCTH 3ajeHuIe y 00-
JmacTu cnoJbHUX mocioBa. Cyn je W3 OKOJHOCTH Ja je Mely musbeBuMa
3ajeIHAIIe U3PUYHUTO HABEICHO yCBajarbe 3ajeTHMYKE TOJTUTHKE y 00Ja-
CTH TPaHCIOpTa M AYKHOCTH JAp)KaBa WIAHHWIA Ja Ce Y3APKE O CBHX
Mepa KojuMa Ce yrpoXkaBa IIOCTH3ame IHJbeBA OCHHUBAYKOT YTOBO-
pa W3BEO 3aKJbyYaK Ja ,,y MEpU y K0jOj ce TpaBwia 3ajeqHHIle JOHOCE
panu ocTBapema IUJbeBa OCHUBAYKOT YroBOpa, IpKaBe HE MOTY, M3BaH
WHCTHUTYIHMja 3ajelHulle, Mpey3uMaTn obaBe3e Koje Ou MMase yTHIla] Ha

Ta TMpaBWiIa, WK MEHmalla lbUXOB 00yxBar*.2°

22 Case 26/62 N.V. Algemene Transport— en Expeditie Onderneming van Gend &
Loos v. Nederlandse Administratie der Belastingen [1963] ECR, 2.

23 M. Klamert, 72.

24 Bun. Maja Lukic, ,,The Security Council’s Targeted Sanctions in the Light of
Recent Developments Occurring in the EU Context“, Economic Sanctions (ed. Michael P.
Malloy), II, Edward Elgar Publishing, 2015; Maja Jlykuh, ,,Aytopurer Cyna EY ucnpen
mpaBHe curypHocTH — nipecyna MOX™, Ananu Ipasnoe ¢gpaxynmema y beoepady 1/2013,
223-248; Maja Jlykuh, ,,Jla 11 je EBpomcko mpaBo ayTOHOMHO, CaAMOCBOjHO, YHYTap
WM W3BaH MelyHapomHOr — IuTa KpWjy KJbydHe mpecyne EBporckor cyma mnpasae?”,
Xapmonusayuja odomahee 3axonodascmea ca npasom Eeponcke ynuje 2 (yp. Hdymiko
Juvmutpujesuh, bpano Mmbym), MHCTHTYT 32 Mel)yHapoaHy MONMHMTHKY W HPUBPERY Y
beorpany — Hanns Seidel Stiftung, beorpax 2012,145-154.

23 Case 22/70 Commission v. Council (ERTA) [1971] ECR 263.

26 Case 22/70 Commission v Council (ERTA) [1971] ECR 263, naparpad 22; Kia-
MEepT HCTHYE J]a Ce paJiyl O jeANHO] YTHILAjHO]j Ipecyu y kojoj je Cyxn yrBpauo obasesyjyhe
TPaBHIIO 3a JpIKaBe-WIAHHUIE CaMO Ha OCHOBY LHJba YTBPEHOT Y OCHHBAYKOM YTOBOPY y
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M3y3eTHO BakaH acleKT CIOJbHHX onHoca EY umHe MemoBHTH
CHopa3yMH, Koje ca TpehuMm ap:kaBama 3akjbyuyjy 3ajenHo EY u apxase
yiianuie. Oxpenda U3 Koje ce M3BOAM HAYEIIO JIOjaTHOCTHU MOCITYXUJIa je
Cyny ka0 OCHOB 3a HH3 JY)KHOCTH JpKaBa YJIAHWIA y BE3W Ca TAKBUM
cropazymnMa. [lpaktnuHo HajmoszHatmja mpecyna Cyma y T0j obmactu
jecre mpecyna y ciy4dajy Mox, Oynyhu na je mome Cyn yTBpAHO, OCHM
Iy>KHOCTH JIp’KaBa WIaHHIA Ja 00aBECTe M CABETY]y Ce ca MHCTUTYLHjaMa
3ajeAHuIe TMpe HEro IUTO 3alOYHy IOCTYNAK pellaBama CHOpoBa II0
onpeh)eHOM MELIOBHTOM Criopasym?’, u OpojHa Jpyra BaskHa MpaBUiia Ko-
MyHuTapHor npasa.?® Kiamepr je ucrakao unmbenuily aa ce Cya BOauo
motpebom na EY Oyme jemWHCTBEHO TPENCTaBJbEHA Y CIIOJHHUM OJIHO-
cuMa, Kao W na, mo tymauewy Cyma, ogpenba YEVY u3 xoje ce m3Bomn
HaveJno JIOjaTHOCTH MPE/ICTaBIba OCHOB 32 HU3 TY)KHOCTH Jp)KaBa YIaHH-
11a, IPBEHCTBEHO JYXHOCT capaame Meljy coOoM u ca oprannMa Yuuje.”
[Mojeaunu ayTopu KpHUTHKY]y LIMPHHY NpPUMEHE Hauesa JIOjaTHOCTU Y
croJbHUM onHocuma EY on Cyzla TBpAchH Na qy>KHOCT JAprKaBa WIAHU-
Ia Ja c€ y MHOTHM CHTyalljaMa y3Ip)Ke Ol TIOoCTymama y kopuct EY
Bomu U EY u aprkaBe wiaHUIE y HEAKTHBHOCT Yy CIIOJBHUM OfHOCHMA.>’
Ta xpuTHKa ce YMHU HEOMpaBAaHOM, Oymyhu nma Ou cympoTaH ciydaj —
Heyckial)eHo moctyname uHetuTynja EY u apxasa unanuna y Toj 00-
JIacTH, 3HaYMO UCTO IITO U HeTupame npupoae EY u meHux nubesa.

3.4. OcHOB 3a Hayena JIeTOTBOPHOCTH U €KBUBAJICHITH]E, MMOBHHCKY
ONITOBOPHOCT JIpKaBa U IY>KHOCT 00e30ehnBama
npaBa Ha JICJIOTBOPHY CY/ICKY 3aIlITUTY

VY npecynu noHeToj y ciydajy Rewe 1975. ronune CyzL j€ YTBpIHO
JY>)KHOCT JIp)KaBa 4iaHuIa Ja 00e30e/1e paBHy 3alITUTY KOja MpOH3HIIa-
34 U3 HEMOCPEIHOT JIejcTBA MpaBa 3ajeHHMIIe, MO MPOLECHUM YCIOBUMA
KOje caMme JAp)KaBe WIAHWIIC OZpE/e, alld IMOJ| YCIOBOM Jla OHM HE Oyay
Mam€ MOBOJbHH O] CIIMYHKX MOCTYyMaKa no gqomahem npasy.’! Kao ocHoB
te ay>xHoctu CyJ je H3pHUUTO HaBeo ,,Hauelo capaame . Paguio ce, na-
KJIe, O HEOIXOJHO]j MPOIECHO] JOMyHH Haueja HEMOCPEIAHOr JejCTBa U
npenHocty npasa BY.

caJiejCTBy ca IyKHouily 3aCHOBAHOM Ha OfIpe0M OCHHBAYKOT YTOBOpA M3 KOje Ce M3BOAN
Hayeno jojanHoctu. M. Klamert, 291.

2T Case C—459/03 MOX Plant [2006] ECR 1-4635, maparpad 179.

3 IIpsenctBo EY y omHocy Ha Ap)kaBe WiIaHHUIE y MehyHapOTHOM YrOBOPHOM
IpaBy, UCKJbyunBa HaJuiexHocT Cyna EVY 3a cropoBe IOBOJOM OCHUBAYKHUX YroBOpa U
CBpPXy HOMEHyTe HcKJpyunBe HauiexkHocTH Cyna EVY nma ciyku kao rapaHT ayToOHOMHje
npaBa Yauje. Bun. Bume M. Jlykuh (2013), 223-248.

29 M. Klamert, 190-192.

30 Andrés Delgado Casteleira, Joris Larik, ,,The Duty to Remain Silent: Limitless
Loyalty in EU External Relations?*, European Law Review 36/2011, 524-541.

31 Case 33/76 Rewe [1976] ECR 1989, naparpad 5.
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be3 o63upa Ha TO MITO je oxmpenda U3 Koje ce Hadelo JO0jaTHOCTH
M3BOJM TOCTY)XKMJIa Ka0 OCHOB 3a yTBphUBame IOCTOjama Hadena Je-
norBopHoctH mipaBa EY, Cyn je nBe nelieHHje KacHUje HaAueao JCNIOT-
BOPHOCTH U Ha4eJIo JIOjaJTHOCTH UCKOPUCTHO 3ajeJHNYKH Ka0 OCHOB 3a
yTBphuBame mpaBuia 0 IMOBHHCKO] OJTOBOPHOCTH JIpKaBa 3a MOBpeEJe
npasa EV.*

Hauena nenoTBOPHOCTH M €KBUBAJICHIIM]E 3aj€HO ca OApeadoM o
nojanHoctu — taga wianoM 10 YoE3 — mocnyxwuna cy Cyny aa yTBpau
Y JIEjCTBO TpaBa Ha JEJOTBOPHY CYACKY 3allITUTy KOj€ yKWBajy rpahanu
EV: y mpecymu y cnydajy Unibet uz 2007. Cyn je yTBpAHO IyXHOCT
Ip>KaBa diaHHIA ,,1a 00e30ee ACITOTBOPHY CYACKY 3allITHUTY IIpaBa Koja
MOjeIMHIIM UMajy TI0 TpaBy 3ajefHuiie’, MTO Moapa3yMeBa o0aBe3y ja
,»TyMade CBOja MPOLECHa MpaBWJia pajd MOCTH3ama THX LUJbeBa™, MOJ
yCJIOBHMa MOIITOBaba Hauela IeJI0TBOPHOCTH U eKBHUBaJCHIH]je.>

Hedpamu cmarpa ga cy IelIOTBOPHOCT U J€JIOTBOPHA CyJACKa 3a-
IITHTa Havyella MOMONy KOjuX ce y MpakcH pemiaBa cykod m3mely Hauema
JI0jaTHOCTH U ToBepeHux opnamthema EY3*, nok ce cama ,,1eI0TBOPHOCT
MOXE CMaTpaTd OMHUIIJBMBOM CTPAHOM JIY>KHOCTHU JIOjAIHOCTH... ITyTEM
KOj€ JIOJaJTHOCT MOCTaje MPaBHU OCHOB KaKo 3a MPolieCHE 00aBe3e, Tako U

3a MarepHjaJHONpaBHa Hadema“. 3

3.5. Ipyra OutHa AcjcTBa Hadema J0jaIHOCTH

Kao mro je manmomenyto, Cyn ce Ha oapenldy U3 Koje ce HU3BOIU
Ha4eJno JIOjaJJTHOCTH MO3UBA0 Y MHOTHM U Pa3HOBPCHUM CIIy4dajeBHMa. 3a
HEeKe ol TUX ciydajeBa Kiamept npejiaxe noceOHy Kareropujy, koja ou
ouna onpehena okxomHomhy ja Haueno JIOjaJIHOCTH ,,l0jayaBa’ J€jCTBO
npasa EY y curyanujama y kojuMa OHO He OW BaKWIIO. JeqHa OJ1 TAKBUX
cuTyalja je mpecyna y ciydajy Matteuci, y xome je Cyn mpaBa jnuia
KOja CTyIupajy y JIpyroj ApkaBW, yTBpheHa OWjaTepaiHUM CIIOpPa3yMoM
n3mely Benruje u Hemauke y obnactu Kyntype, nakie y o0JacTH W3BaH
HaJUIS)KHOCTH OpraHa 3aje[HuIle, a Ha OCHOBY Hauella jeJIHaKOT TpeTMa-
Ha U wi. 5 YoEE3 u Ha ocHOBY 3a0paHe JUCKpUMUHAIM]e U3 oapeleHe

32y npecymu y cyuajy Francovich NojaTHOCT je HaBeIeHa Kao CEKyHIAPHH OC-
HOB, JIOK je y mpecyau y ciy4dajy Brasserie du Pécheur HaBelleHa Hamopea0 ca HavyeaoM
nenotBopHOCTH. Joined cases C—6/90 and C-9/90 Francovich [1991] ECR 1-5357, ma-
parpadu 33-36, Joined cases C—46/93 and C—48/93 Brasserie du Pécheur [1996] ECR
1-1029, maparpad 39.

3 Case C—432/05 Unibet [2007] ECR 1-2271, maparpadu 38, 44, 47 u 65.

34 Eleftheria Neframi, »Principe de coopération loyale et principe d’attribution
dans le cadre de la mise en oeuvre du droit de 1’Union“, Cahiers de Droit Européen
1/2016, 221.

35 Eleftheria Neframi, ,,The duty of loyalty: rethinking its scope through its ap-
plication in the field of external relations®, Common Market Law Review 47(2)/2010, 323.

243



Amnamu IpaBHor ¢akynrera y beorpany, rommaa LXVI, 3/2018

ypenbe o cioboIHOM KpeTamy pajHHKa y OKBHpPY 3ajeqHuiie’®, mpomm-
pHO Ha Ip)XKaBJbaHE CBUX IpYrux japxasa wianuia.’’ Kimamepr cmarpa
Jla je y TOM CIIy4ajy JIOjaJIHOCT 3aMCHHJIA HA4esl0 MPBEHCTBA KOMYHHU-
TapHor mpasa Oyayhu aa ce pagwio o obsacTu 3a Kojy 3ajeqHulla HUje
Owia HajuIe)kHa, a yTBphuBame ob6aBese 3a Hemauky u benrujy Omio je
Moryhe camo 300r mocrojama KOHKpeTHE 3abpaHe AMCKpUMHUHALHjE Y
MMOMEHYTO] ypendu, MoK OHO He Ou Omno moryhe camMo Ha OCHOBY OII-
mTe 3a0paHe AMCKPUMHHALIM]E Caap)KaHe Y OCHHBAYKUM YroBopuma.*
Hcrtuname 3Hauaja Hadesda JIOjaIHOCTH y OINKMCAHOM CIIy4ajy YWUHH Ce
npeTepaHnM, YIpaBo Kaja ce uMma y Buay nosuBame Cyaa Ha CeKyH-
JapHo TpaBo 3ajexauiie. MUCIMMO Ja je Y KOHKPETHOM CITydajy Hadeyno
jemHaKor MocTymama OWIIO IMPBEHCTBEHH OCHOB 3a JUCIIO3UTHB IPECy-
ne, nok je oapenda wi. 5 YoEE3 umana nomohHy ynory. Y cynpoTHOM,
Ta oapenda OM MorIa Ja y3poKyje NPaKTHYHO HEOTPAaHWYEHO LIMPEHE
oOyxBata cexyHaapHor npaBa EY. Takohe, HU TBpama Aa je IOMEHYTO
nejctBo 6mio moryhe camo 300T TOCTOjamhba KOHKPETHE ypeade He YHMHU
ce OApKUBOM, yrpaBo umajyhu y Buny npecyny Cyna y caydajy Hurd®,
KOjy UCTH ayTOp UCTHYE Y CIMYHOM KOHTEKCTY, a Y K0joj je oapenda wi. 5
YoEE3 npumemeHa caMoCTaIHo.

VY cinydajy Hurd Cyn je oneHHO Aa je mpakca MOPECKHX OpraHa
Vjenumenor KpasbeBcTBa Aa omopesyje AomaTak Ha IDIaTy KOjU C€ U3
Oyuyera 3ajennuiie ucruiahwBao y4yuTesbUMa y MIKOJIaMa 3ajeHuIe 3a
JIeIly 3BaHUYHUKA 3ajenuulie cynpotHa wi. 5 YoEE3 Oynyhu na ce mome
cTBapajo JoAaTHO omnrepeheme 3a Oyner 3ajemHulle, ma caMUM THM U
yTHLANO Ha (UHAHCHpame 3ajeHulle, jep je 3ajemqHuna Ouna AyXHa na
yUuTeJbMa HaKHAIU U CBaKH MOpe3 KoMe Oyly M3IIOKEHH y BEe3H ca Io-
MeHyTHM JnonatkoM Ha ruiaty.* Yunm ce ma KiameproBa mapanena ca
ciyuajeM Matteucci' — na je y ToM ciy4ajy ,,JI0jaHOCT OKIa jada of1 He-
JIOCTAaTKa HAJUIGKHOCTH 3aje[HMIIC Y JaToj o0nacTu, a 1a je ,,y clydajy
Hurd [nojanmaocT, mpum. M. J1. P.] Hagjagana 9nmeHUITy CY YTOBOPH pery-
JHMCAJIM UHCTHTYIH]Y [LIKOJY 32 Jelly €BPOIICKUX 3BaHMYHMKA, IPUM. M.
JI. P.] usBan okBupa Yuuje“*> — Huje HajupenusHuja, Oyayhu na y ciydajy
Hurd npenmert ncnintnBama Cyna HUCY Omite o0aBe3e 10 TOMEHYTHUM YTo-
BopuMa Beh mpakca mopeckux oprana Yjeaumenor Kpabecrsa.

36 Regulation (EEC) No 1612/68 of the Council of 15 October 1968 on freedom
of movement for workers within the Community, Official Journal L 257, 19/10/1968 P.
0002-0012

37 Case 235/87 Matteucci [1988] ECR 5589.
38 M. Klamert, 285-286.

39 Case 44/84 Hurd [1986] ECR 29.

40 Case 44/84 Hurd [1986] ECR 29.

41 Case 235/87 Matteucci [1988] ECR 5589.
42 M. Klamert, 289.

4 Case 44/84 Hurd [1986] ECR 29.
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,llojauaBame* nejcTa npaBa EY y obnactu npasa 3amtuTe KOHKY-
pennmje, npema KiramMepToBoM MUIIUBELY, HA OCHOBY Hauella J0jaTHOCTH,
3HAYMIIO j€ ,,IpOMEHy oOyxBara oApea0u OCHHUBAYKHMX yroBopa‘“* y mpe-
CYII Yy K0joj je yTBpheHa Jy>KHOCT JpKaBa WIaHHIA Ja HE CMejy JOHO-
CUTH Mepe, ,,4aK HHM 3aKOHOJIaBHE MPUPOJE™, KOje MOTY JIUIIUTH JI¢jCTBa
npasuiia 3ajemHuIie O 3amTUT KoHKypeHuuje.* Uunu ce na KiameproBo
TyMademe, IpemMa KoMme je y uutupanoj npecyau Cya IpoImupro JIejcTBO
yraHoBa YOoDEY o 3amTuTi KOHKypeHIje ca MpUBaTHUX cy0jekara Ha
Jp>KaBe WIAHWIE, IPEYBEIMYaHO y MOy 3Hauaja Mo3MBamba Ha Ha4esIo
JojaHOCTH, Oynyhu na ce y KOHKPETHOM CIy4ajy jeIHOCTAaBHO Pajuiio O
MPUPOTHOM M HEOIXOAHOM ycarjiallaBamy MPaBHUX CHUCTEMa 3ajeqHHLE
U Jp>KaBe WIaHHLE.

JIy)KHOCT y3/pKaBama O] Mepa KOjeé MOTY YTPO3UTH OCTBApPCH-C
mubeBa EY mocnyxwuia je kao ocHoB Cymy ma yTBpAu obaBe3e Koje
Ip)KaBe WIaHWIE MMajy y MEpUOLy Kaja je AUPEKTHBA JOHETa, ajld Tie-
pHOI 3a HCHY TPAHCIIO3UIIN]Y jOII HUje MCTekao. [IpuMep TakBe mpakce
je npecyna y ciyuajy Inter-Environnement Wallonie*®, y xojoj je Cyn yr-
BP/IMO 1 APrKaBe WIAHUIIC 10 UCTEKa POKa 33 TPAHCIO3HUIIN]y AUPEKTHBE,
Kao ¥ y MPEIa3HOM TEPHOIY, HE CMEjy MPEAy3UMaTH ,,HUIITA IITO MOXE

030MJBHO KOMITPOMHUTOBATHU UCXOA MPOIMUCAH OAHOCHOM ):lI(IpeKTI/IBOM“.47

4. HAYEJIO WJIN TTPOCT CKVII AY>KHOCTU?

VY TOKy IIe3meceTnx, celaMIeceTHX M OCaMIeCEeTHX TOAMHA IIPo-
NUIOT BEeKa, NMPWIMKOM T03WBamka Ha ofpen0y OCHHBAuYKHUX yroBopa W3
KOje ce W3BOJM Hayelo JIOjalTHOCTH Kao Ha OCHOB 32 YCIIOCTaBJbaHE
NPEITHOCTH KOMYHUTAPHOT MpaBa U NMpehyTHUX UCKIbYYMBHX HaJUICKHO-
crtu npasa 3ajennuue, Cyn EY ce mo npaBuity HHje M031MBao Ha ,,Ha4eso
nojamHocTH™ Beh camo Ha oaroeapajyhy oapen0y OCHHBAukOT YTOBOpA.
Hu y HOBHjoj mpakcu Cyna omucaHd MPHUCTYN HHjE€ MPOMEHEH, TaKO /1a
ce TPBEHCTBEHO MOMHULE JYKHOCT (JI0jaTHEe, OJHOCHO MCKPEHE, BEpHE)
capajimbe, Kao M Jy)KHOCTH 3acHoBaHe Ha 4. 4(3) YoEV.*® Onnoc npema
CaIp’)KUHM MIPEeAMETHE oApen0e OCHUBAYKUX YrOBOpa Kao Mpema Hadvedmy,
unaK, HWje Hemo3Har y npakcu Cyna, camo je naneko pehe 3acTymibeH:

4 M. Klamert, 277.
4 Case C-332/89 Marchandise [1991] ECR 1-1027, naparpag 22.
46 Case C-316/04 Stichting Zuid-Hollandse Milieufederatie [2005] ECR 1-9759.

4T Case C-316/04 Stichting Zuid-Hollandse Milieufederatie [2005] ECR 1-9759,
naparpacdu 41-42.

4 Cinuno je Beh npumerno Knamepr, Hamasumd 1a je Cy BeoMa peTko HABOJHO
J1a je ped o ,,Hadeny* Beh je 1o npaBuily apTHKYJIHCA0 KOHKPETHE NY)KHOCTH Jp)KaBa Koje
MpoH3uiia3e 3 OAHOCHOT WiaHa OCHUBAYKor yrosopa. M. Klamert, 245.
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jomr 1976. ronune y mpecyau y ciy4dajy Rewe, o ko0joj je Beh Ouino peun,
TOBOPH C€ O ,,Haueny capajime’.*

VY cTpy4yHOj AMTEpaTypu O OApenOHM OCHHBAUYKHUX YroBOpa Y Kojoj
je cagpxaHo Havesno JojaaHocTH — wi. 4(3) YoEY — pasHOBpcHE Iyxk-
HOCTH 32 Koje je y mpakcu Cyna yTBpheHO Ja MpOUCTHUY U3 T€ OApel-
Oe xareropuzoBaHe Cy, Kako je To cymupao Kmameprt, ynyhyjyhu Ha nena
Kana (Kahl), ®on bornanauja u [lluna (von Bogdandy, Schill), bnankea
(Blanquet) u Jleneprca u Ban Hydena (Lenaerts, van Nuffel), no npa-
BUJTy TmpeMa cyOjeKTy Kojer ontepehyjy ¥ mpemMa CaapKvHHU — Ja JIh ce
cacToje y 00aBe3u YNECHha WM HEeUHbCHa.

Jlo JlucaGoHCKOT yroBopa y CTPyYHHM KOMEHTapuma ce MO Ipa-
BUITy cpehe MUIUUBEH-E J1a je Havelo JIOjaTHOCTH jeJlaH OJ u3pa3a Hauena
bona fides xoje Baxxu y MeljyHapoqHOM YroBopHOM mpaBy. Omiira mo-
cTaBka Xartjea, Ha IPUMeEp, MoJpa3syMeBa Jia UakKo JIOjaJJTHOCT MMa OCHOB
y 00poj Bepu Mel)yHapogHOT yrOBOPHOT MpaBa, leH LnJb je Aa 00e30ean
jemuHCTBO y OKBHPY EVY, Tako mTO MCTOBPEMEHO CIY)KH Kao0 OCHOB 3a
ayTOHOMH]y JpKaBa WiaHWIa W oprana EY, amu u 3a BUXOBY TYyKHOCT
mehycobne capame.’!

Kazomapu cmarpa na je, moueBmm oxa JlucabGoHCKOT yrosopa,
HECYMIBHBO JIa j€ JIOjalTHOCT OMIITE Hadeso mpaBHOr cuctema EY, u 1o
y paHry ycTaBHHX (KOHCTHUTYTHBHHX) Hauena.’’> 3a Kimamepra je To ,,sui
generis CHCTEMCKO Havelo npaBa YHHje, KOT' BHIIE KapaKTepPHIIy Mmoced-
HOCTH HETO CIIMYHOCTH Ca JAPYTHM Haderuma‘.>

VY curTyanuju y Kojoj mojam KOju OM 00yXBaTHO pa3iHYUTE JIykK-
HocTH caapxaHe y WwI. 4(3) YoEY u 3acHoBaHe Ha HeMy HE TIOCTOjU HU
Y OCHHMBAdYKHM YrOBOPMMA HH Y MPAaKCH Cyna mpupoIHO je MOCTaBUTH
MUTake UCIPABHOCTH KOHCTPYKIIMje Havyela JIO_]aJIHOCTI/I Kao TakBor. [lo-
TpeOy 3a OATOBOPOM Ha TO MUTaWmE MOCEOHO I0jadaBajy CTABOBH, Kao
mto je nutupanu KiamepTos, aa je ped o sui generis Haueny, Oynyhu na,
ca CTaHOBHILTA JIOTUKE, CBaKa sui generis Bpcra y ofpeleHoj kareropuju
MPBO JIOBOJIM Y CyMHIbY MPHUIAJHOCT 1aToj Kareropuju. OAroBop Ha TO
MUTakbe MOXKE C€ TPAXKUTH U HA TCPMHUHOJIOIIKOM M HA MaTCpPHjaHOM
miady. TepMUHOIONIKH, CBOjCTBO Hadela MOKE c€ OpaHUTH TBPIHOM Ja
je Cyn kopuCTHO I0jaM ,,JI0jajiHa capaimba™ M Taj 1mojaM KBaJHU(PHUKOBAO

49 Case 33/76 Rewe [1976] ECR 1989, naparpad 5.
30 M. Klamert, 4. O BrankeoBoj kareropusamuju BuaetH ¢, 1.

S Armin Hatje, Loyalitit als Rechtsprinzip in der Europiischen Union, Nomos,
Baden Baden 2001.

52 F, Casolari, 100.

33 M. Klamert, 299. ®apTyHoBa yKasyje Ha GIHCKY BE3y JOJANHOCTH Ca HAYEIOM
y3ajaMHOT TpU3HaWa JpXkaBa 4ianuia. Maria Fartunova, ,,La coopération loyale vue
sous le prisme de la reconnaissance mutuelle: quelques réflexions sur le fondements de la
construction européene®, Cahiers de droit européen 52(1)/2016, 193-219.
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Kao ,,Haueno“, mro je komudukoBaHo YroBopoMm u3 Jlucabona. Uzpas
Hayeso JIojaJIHe capaimbe MOXKE c€ O0jaCHUTH TEPMHHOJOLIKHM IpHU-
CTYIIOM pars pro toto — Kaja ce 1o Aely Ha3uBa LeJIMHa, ITo Ou 3Ha-
YUJIO J1a je TO IYXHOCTH Capaimie Ha3BaH YMTaB CKYI IYXHOCTH KOje
cy nporucane wiaHoM 4(3) YoEY, omHOCHO 3acHOBaHE Ha TOj ONPENOM.
Ha marepujanHoM Iu1aHy, BaXKHO je€ UMATH y BHIY J1a j€ MPEAMETHH CKyI
IyXHOCTH OZ IpBOr naHa nocrojama EE3 mo manac mpomucaH jeaHoM
onpendom, Koja je y TOKY pa3Boja OCHMBAauKHX YroBOpa J00Wia KJbYYHO
MECTO, U JIa c€ TOKOM BpeMEHa Taj CKyI AY>KHOCTH pa3BHjao 3axBajbyjyhu
Tymauewy Cyna, Ipu 4eMy je HeroB pa3Boj OO0 KibydaH 3a OUTHE KOpake
y pa3Bojy mpasa EY.

Konauno, mo 3Hauajy 3a pa3Boj mpaBa EY, ka0 u 1Mo OKOJIHOCTH Ja
JIyTO HUje OUII0 M3pUUUTO (POPMYITUCAHO Y OCHUBAYKUM YTOBOPHMA, Hade-
JI0 JIOjaJTHOCTH Tpebasio OU yHOpeauTH ca HaueloM ayToHoMHje rpasa EY.
O06a Havena nociyxuna cy kao ocHOB fa Cyn TOKOM Ay>Ker BPeMEHCKOT
Neproa MPOLINPH T0JbE BaKewa npaBa EY U HaJIe:KHOCT MHCTUTYIIN]a
EYVY. Taxohe, oba Hauena ce Hamaze Ha camoj rpanuiu mnpasa EY mpema
nonuTHYKoj cepu ycraBHOCTH. KoHawHO, y ciny4ajy 0oba Hadena 3a caja,
u y npakcu Cyna U y CTpydHO] JTUTEpaTypH, OCTaje HeMa OJroBopa Ha
MUTalkE KOje MPOM3WIA3U U3 OCHOBHE CaJpKMHE U3pa3a KojuMa Ccy O3Ha-
YeHa: y cllydajy ayToHOoMHje TipaBa EY — ayToHOMHje y OmHOCY Ha IITa,
y CIIy4ajy JIOjaTHOCTH — JIOjaHOCTH KoMe? Y ciydajy JI0jallHOCTH, YUHH
ce /a je ymnpaBo NpPaBHO-IOJMTHYKA OCET/BHBOCT TOT MUTaka MOTHB 112
u Cyn u tBOpIM YroBopa u3 JlucaboHa o3Ha4aBajy Hadesno JIOjaTHOCTH
noMohy caMo jeJlHe HBeroBe KOMIIOHEHTE — JIOjalIHE CapaIibe.
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LOYALTY WITHIN THE EUROPEAN UNION —
A LEGAL OR MERELY A POLITICAL DUTY

Summary

The provision of the founding treaties in which duty of loyal (sin-
cere) cooperation of Member-States with Community institutions is stipu-
lated, together with the correlating duty of abstention from measures that
may jeopardize attainment of aims of the founding treaties, has been the
subject of interpretation of the European Court of Justice since the Rome
Treaty until present-day, having served as the grounds for numerous and
material improvements and build ups of the Community legal system,
which encompassed the principle of primacy of Community law, implied
exclusive competence of the Community in external relations, the princi-
ple of effectiveness of Community law, etc. It appears that only case law
of the ECJ in the future may provide answer to the question whether there
is a single principle of loyalty, or simply a bundle of related duties. If one
accepts that it exists, the principle of loyalty seems most closely related
to the principle of autonomy of EU law, both judging by its importance
for the development of the legal system of the EU, and by the fact that it
directly borders the political sphere.
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