Hp Tamjana JEBPEMOBIWH IIETPOBII'h*

OCBPT HA IITPEKOTPAHNYHU EJIEMEHT
KAO YC/IOB OCHUBAIbA
EBPOIICKOI AKODMOHAPCKOTI IPYIITBA
Y CPIICKOM ITPABY**

Pesume

3akon o npuspednum opywmeuma je usmenama kpajem 2018. o0ute
no npeu nym y cpncko npaso yHeo oopedbe o Eeponckom akuyuonapckom opy-
wmey, Koje he ce npumervusamu Hakon wimo Cpbuja nocmawe unanuuya EY.
Peu je o cneyuguunoj cynpanayuonantoj popmu ,esponckoz” opywmaea, 4uja
KOHKYPEHMHOCM Nnpedcmasva jeOHO 00 He206UX 6axcHux obenexja. Ycnosu
ocHusara npedsuhenu cy umnepamusnum oopedbama Ypeobe xoja ypehyje osy
opmy, kako y noznedy HA4UHA OCHUBAIA, MAKO U cybjekama Koju yuecmsyjy
y gpopmuparey me npasue gopme. Cpncko npaso je, ynocehu y c6oj npasHu
cucmem npasuna xojuma omozyhasa ocnusare u pyuxkyuonucarwe Eéponckoe
akyuonapckoe opywimaea, maxohe npedsudeno numumamueHe ycnose. Vnax,
HWUX06 cadpiaj Huje udenmuuan npasunuma Ypeobe, a noceban Hecknao
nocmoju y depurucary npekozpaHuuHoe eemeHma Kao ycnoéa 3a 0CHUBAE
Esponckoe akyuonapckoe opywmea. To numare 6uhe pasmompero y osom
paody, ca KPUmMuukum 0Cepmom Ha 1e208y cadpiuuny u mozyhe Hezamuete
nocneouue.

Kmyune peuu: Esponcko (axyuonapcko) opywmeo. — [piasHa npunaoHocm.
- Ceduwime. - IIpaso na nacmarusare. — JJuckpumuramopte oopedbe.

I YBox

HemaBHuM msmMeHaMa 3akoHa O NIpUMBpPESHMUM JApyluTBuMa us 2018.
rOfiMHe IO IIPBY IIYT je y CPIICKOM IIpaBy IpefsuheHa HoBa ¢popma EBporckor

* BaHpenHu npodecop ITpaBHor dakynrera YHnBep3uTeTa y Beorpany

**  Pap je HamMCaH Ha OCHOBY MCTPaKMBara CIIPOBEJEHOT 3a MoTpebe mpojekrta IIpaBHOr dakynTeTa
Yuuepsutera y beorpapy ,,Vifenrurercku npeobpaxaj Cpbuje” 3a 2019. roguny.

167



4-6/2019. Tarjana JeBpemosu Ilerposuh (ctp. 167-186)

aKIMOHAPCKOT ApymTBa.' Ped je 0 BaxHOj popMM ApyIITBa, KOja je HaMemeHa
norpebama yHyTpallmer Tpxumra EY 1 4mja KOHKYpeHTHOCT YHYTap M BaH
OKBJpa TOT TPKMILTA IIPEfiCTaB/ba IBeroBO HajBaXKHMje obenexje. Vmak, eBporn-
CKO JIPYHITBO HHje cCaMo jOII jef[Ha anTepHaTHBHA (opMa APYLITBA KOja ce HY[U
y OKBMpMMa HAl[MOHAJIHNX IpaBa, Beh Bpyo crnennduyHa ,eBporcka popma“
ca HU30M OCOOEHOCTH, IIOYeB Off CBpXe IIOCTOjama, M3BOpa IIpaBa Kojuma je
ypebeHa, MogamureTnmMa Gpopmmparma 1 6pojHIM APYTUM OTPaHNYEbIIMA.

Bynyhu na je ped o hopmu Koja 1 mabe He MOXKe Jla ce OCHMBA Y Pemy-
omy Cpbuju, u 3aBucu op, 6yayher wiancrsa Peny6nuke Cp6uje y EBporckoj
YHMju, cMaTpaMo Ja je BaKHO Ja foMahy jaBHOCT [10 Tafja yIIo3HAMO ca MHO-
UM criennpuIHNM 0cobeHOCTHMA Koje uMa oBa (opma.” ITpBa o BUX — Koju
Cy YC/IOBU HYXXHM pajyt popmmparsa EBpOIICKOT aKIIMOHAPCKOT APYLITBA, VIMa-
jyhm mpe cBera y BuAy IpeKOTpaHMYHY NPMPOAY HOCTynKa — Ouhe mpenmer
OBOT pajja. JefHOCTaBHUj€ peYeHO, OBaj PaJ JKE/N 1a CKpeHe MaXKiby Ha IUTarbe
KO MOJXKE Jla OCHyje €BPOIICKO ApywTBO. IIpuTOM, TO je 1 nMpBO NUTambe KOjUM
ayToOp Ke/u Jia a KPUTUYKY OCBPT Ha HeKe Off KOHIEIIIVjCKMX Ofpenom Koju-
Ma ce EBpOIICKO aKIIMOHApCKO APYIITBO YBOAY Y CPIICKO IpaBo, yKasyjyhu Ha
BIXOBY 030M/bHY MambKaBocT. Kako /10 mpuMeHe ofpen6y mma jour BpeMeHa,
BPJIO je Ba)KHO MMATH Y BUJY CBe HefloCTaTKe KOji JIO cajja IOCToje, KaKo 61 ce
Ha BpeMe uCHpaBWwmM. TuMe 6u M KOPUCT IOCTOjarba OBe opMe Y CPICKOM
IIpaBy, jefHOM Kajia 6yzme 610 Moryhe mweHO OCHUBabe, O1Ia 3HaYajHuja.

II Hekonnko KOHIENMINjCKUX KapaKTePUCTUKA
EBponckor akijMmoHapcKor ApyumTBa

Cratyr EBpONCKOT aKLIMOHApCKOT APYIITBAa YCBOjeH je y OKBuUpY EY
Kpajem 2001. rogmue.’ Vako je mpepcraB/bao IpBM IIPOjeKaT KOMITAHUjCKOT
npasa EY, KoHauHN ycBOjeHN TeKCT mpaty OypHa 3aKOHOJAaBHA MCTOPMja, T€O-

1 Y. 150 3akoHa 0 M3MeHaMa U JOImyHaMa 3aKOHA O IPUBPeNHUM ApPyWITBUMAa, Crysmbenu enacHux
PC, 6p. 44/2018 npenBupeo je wiaHose 577a-5771u y [leny jenanaecToM A 3aKoHa O IPUBPENHUM
gpymrsuma — 3OIIMH, Cnywcbenu enacuux PC, 6p. 36/2011, 99/2011, 83/2014 - mpyru 3axoH,
5/2015, 44/2018 n 95/2018. Cprickn 3aKoHOfaBal] MMeHyje 0By ¢popMy kao EBporcko akumoHap-
CKO JIPYIITBO, W/IH, aITEPHATUBHO, €BPOIICKO IPYLITBO.

2 Maxo je 4. 161 ct. 1 Tay. 2 3aKoHa 0 M3MeHaMa U IoNyHaMa 3aKOHa O IPUBPENHUM APYIITBIMA
IpefBUAeO fa ce ofpenbe Koje perymmiry EBpPOICKO aKIMOHAPCKO APYLITBO IpUMEYjy Of 1.
janyapa 2022. rofiuHe, BUX0Ba IpuMeHa he ce ofmoXxuTn y cydajy ga o tafa Cpouja He mocrane
uynannua EBporcke yaumje.

3 Ypenba o Craryry EBpornckor akimonapckor apyuirsa — Ypen6a o Craryry CE, Council Regula-
tion (EC) No 2157/2001 of 8 October 2001 on the Statute for a European company (SE), O] L 294,
10.11.2001. Cpu sBannyHM fokymentu EY moctynmnm cy Ha agpecu: www.europa.eu, 9.4.2019.
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pUjCcKe pacpase, 4YeTMpY HeyCIIeNIHa 3BaHIYHA IpefjIora 1 OpOjHI He3BaH!Y-
HJI aMaHJMaHU, KOjY Cy ce OKOHYa/IV TOJIMTYYKIM KOMIIPOMIICOM HaKOH BHIIIE
off Tpu felieHuje.* AKT Koju je omoryhuo ocHuBame moceOHe ,,eBporcke” ¢op-
Me — EBpPOIICKOT aKI[IOHApCKOT ApPYIITBA Ca YHUBEP3aTHUM JIATMHCKUM Ha3M-
BoM Societas Europaea (SE) 6una je Ypen6a, Koja je cTymmia Ha CHary 8. OKTO-
6pa 2004. rogune. CMarpa ce IPECTVHKHUM IIPOjeKTOM KOMIIAHUjCKOT IIpaBa
EY xoju yBomu cBOj ,Hajoorem Mmopen” dopme ppymrsa (Flaggschiff des
europdischen Gesellschaftsrecht) y eBporicka KOMITaHMjCKa ITpaBa.’

[Toper 6pojHMX 3HaYajHUX ITOCTEANUIIA KOje IIpou3yase U3 Kopuihema
Ypenbe kao crenuduyHOr peryaTopHOr akrta Ha HuBoy EY, Ha oBOoM MecTy
Bpenu uicrahm fa cy meHe ofipenbde y 1enocTu ob6aBesyjyhe u fa ce fUpeKTHO
(HemOCpeHO) IpUMERYjY Y cBUM 3eM/baMa wiaHnnama EY.° Mnax, ysumajyhn
y 063up 1a je ped o yBohemwy crienuduate Gpopme Koje MMa AeTUMUYHY, NAKO
BO)XHY Be3y ca HAIMOHA/JIHUM IIPaBOM IIpeMa MeCTy CBOT PeruCTpOBAaHOT
cepuiTa,” Ypenba je ocTaBuIa ZOJATHYU IepHOf Kako 6u ce omoryhmino ¢op-
Mupame 1 QYHKIMOHNCambe 0Be GopMe Y HAIMOHATHUM OKBMPMMA, U pajy
TOTa Cy 3eM/be WIaHUIle MMaje obaBe3y ,MIMIUIEMEHTalyje ofpendu Koje ce
opHoce Ha EBPOIICKO aKIMOHAPCKO APYIITBO VIV yCBajarma IMOCEOHMX Ipa-
BI/Ia caMo 3a Ty popMmy, paau epekTrBHe mpuMeHe ofipenou Ypenoe.® [akie,
Ypenb6a camo y mojegyHNM NMuTamyMa YHUUKYje HAIVIOHATHA IIPaBa, OK Y
[IPyTMMa OCTaB/ba IPOCTOP 3a HOJATHO HAIIIOHA/IHO CYIICUAUjapHO ypebheme.

Hanac nmocroju ykynHo 3183 npymrasa y oBoj popmn.’ Hajsehn mpak-
TUYHM 3Ha4aj EBPOIICKO aKIIMOHAPCKO JPYLITBO MMAJIO j€ Y peanusanuju pas-
MYUTUX IPeKOTPaHMYHMX IIOCTYyIIaKa, Hajuyemrhe CTaTyCHMX IPOMEHA VI

4 Ykpatko o ucropujary CE Bup. Hnp. Stefan Grundmann, European Company Law: Organization,
Finance and Capital Markets, Intersentia, Antwerpen - Oxford, 2007, 671-673; Carla Tavares Da
Costa, Alexandra De Meester Bilreiro, The European Company Statute, Kluwer Law International,
The Hague - London - New York, 2003, 1-7.

5 Carsten Schifer, ,Das Gesellschaftsrecht (weiter) auf dem Weg nach Europa — am Beispiel der SE-
Grindung®, NZG, Nr. 17/2004, 789; Holger Fleischer, ,Supranational corporate forms in the
European Union: Prolegomena to a theory on supranational forms of association, Common Mar-
ket Law Review, Nr. 6/2010, 1676.

6 To, yocranom, HaBozu 1 cama Ypen6a o Cratyry CE y 3axbydHuM ofpendama. Bup. Texcr HakoH
nocnepmer 4. 70 Ypenbe o Craryry CE.

7 Bup. um 9 Ypen6e o Cratyry CE.

8 Bug. wr. 9 ct. 1 Tau. 1) mog, i) u CT. 2, Kao 1 WI. 68 cT. 1 Ypenbe o Craryry CE. To je Takohe 6110 1
POK TpaHCIIOHOBama ofpen6u [dupextuBe o ydecTBoBamy 3amocieHux y CE, Council Directive
2001/86/EC of 8 October 2001 supplementing the Statute for a European company with regard to
the involvement of employees, O] L 294, 10.11.2001, xoja mpatu Ypen6y ca KojoM je IoBe3aHa.

9 ITogauu Ha man 9. anpua 2019. HaBegern us 6ase: http://ecdb.worker-participation.eu/, 9.4.2019.
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IPYTUX IIOCTyIIaKa peorpaHusalyje u mmpemwa Beh mosesanux apyumrasa, Koja
HOCITYjy Y pasmmauTuM 3eM/bama wianumaMa EV."* Ocum rora, yecra ocHmBa-
Ba y IOjefuMHNMM 3eM/baMa wiaHumnama (Hapounmro Yemka Pemybnuka u
Hemauka) cy ykasana u Ha Moryhe kopumheme pefHOCTY OBe — KOHKYPEHT-
He popMe pajyu n3beraBama MpUMeHe IO0jeVHNUX HAIlIOHATHUX Ofipenou Koje
6u ce mpyuMemuBase Ha (Hal[MOHa/IHA) aKIMOHapcka gpymrsa.'! Hajsan, mehy
pasno3uma ocHuBamwa oBe popme Bpeny mcrtahm u MOryhHOCT WeHe Ipeko-
rpaHnYHe nokper/buBocTy. Hamme, perncrpoBano cepmire EBpornckor akiu-
OHAPCKOT JPYyIITBa MOpa ce Hahu Ha TepuTOpMju YHUje, y UCTOj 3eM/bI dIa-
HIIIM Y KOjOj Ce Ha/lasy HeHOo CTBapHO cefumiTe.'” Vmak, perncTpoBaHo cefu-
IITe MOXXE Ce NMPOMEHUTM Y [PYTy 3eM/by WIAHMI[Yy y3 OYyBame IPaBHOT
cybjeKTVMBMTEeTa M Y3 IIpaBHM KOHTMHYWTET, HoOWTyjyhu mpaBmina Koja cy
HOoCeOHO ypefwIa Taj IMocTynak.” YIpaBo je IpeKorpaHNYHa IPOMeHa Cefy-
mra 6ura omnydyjyha mpuwimkom usbopa gopme EBporckor akuymoHapckor
IPYLITBA y IPBUM FOAMHaMa HAaKOH IEHOT yCBajama.'*

1. YcnoBu 3a popmupame EBpornckor akiimoHapcKor Apyursa

OcHoBHO npaBwio Ypenbe je MoryhHOCT ocHMBama mocebHe popme
EBporicKor akUMOHAapCKOT JPYIUTBA HA mepumopuju YHuje Mof ycaoBUMMA
Koju cy 3a wy npepnsubenn.”” [Ipe cBera je, jaxite, ped o APYIITBY Koje ce Gpop-
MMpa Ha TEPUTOPMjU YHUje, ¥ HaMEeHeHO je (YHKIMOHNUCAlby Ha YHyTpa-
mmweM TpXumTy. CynpoTHO, HIje OTPaHMYeHO, HUTH je IM/b erosor ¢op-
MIpamba HalyMoHaTHM oKBup. Ha mpBoM MecTy Huje ypeheHO HallMOHATHNM,

10  Bumre o ToM aciekTy Kopuiiherwa popme EBpornckor akiyoHapckor gpyurrsa Bug. TatjaHa JeBpe-
mosuh Ilerposuh, ,EBponcko akimoHapcko ApymTBO 1 Ipyme”, Ycknahuearwe nocnogHoz npasa
Cpbuje ca npasom Esponcke Yuuje (2016) (ypentuk Byk Pagosuh), I[IpaBun daxynrer YHusepsu-
teTa y beorpany, beorpan, 2016, 78 u fape.

11 Tloce6Ho o oBoM deHoMeHy y Henikoj Perry6mmum Bua. eMIypujcke IIOaTKe Y3 TEOPUjCKY aHaIN-
3y yv: Horst Eidenmiiller, Jan Lasdk, The Czech Societas Europaea Puzzle, ECGI Law Working
Paper No. 183/2011, December 2011, gocTynmHo Ha agpecu: http://ssrn.com/abstract=1969215,
9.4.2019, 3 n pame. Takobe Bup. u Crynujy o mocmosamwy U yTHIajy EBporckor akijmoHapckor
ApYIITBa, Koja je 3a EBpomcky xomucujy cacraBpera 2009. rofuHe, yKbpydyjyhu mogatke o ocHo-
BauuM CE u mwuxosum crnenuuynoctuma: Cryauja o mocnosamwy 1 yruiajy Espornckor axiyo-
HapCKOT ApyIITBa, Study on the operation and the impacts of the Statute for a European Company
(SE) - Final report 9 December 2009, Report drawn up following call for tender from the European
Commission, Ernst & Young Societe d'avocats, goctymHo Ha apgpecu: http://ec.europa.eu/inter-
nal_market/consultations/docs/2010/se/study_SE_9122009_en.pdf, 9.4.2019.

12 Yn. 7 Ypenbe o Craryry CE.

13 Yn. 8 Ypenbe o Craryry CE.

14  Cryauja o nocnoBamy 1 yruiajy EBporckor akumonapckor gpymTsa, 209.

15 Y. 1 Ypenbe o Craryry CE.
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Beh eBpOIICKMM ITpaBoOM, MIAKO CTOjY Y Be3U ca jefHMM HallMIOHA/IHUM IIPaBOM
IpeMa MeCTy permcrpoBaHor cegumita.'® Jlakie, MMa 0COOeHY — ABOCTPYKY
HIPUPOJAY HENOM eBPOIICKOT, a Ae/I0M HAIMOHA/IHOT ApymTsa.'”” HanuonanHo
IIpAaBO HIDKE je y XujepapXxuju U3Bopa, alu U Ja/be MMa KOMIUIEMEHTAPHY YII0-
ry y ypebemy ose dopme.

Op 6pojHUX IpaBuIa HA OBOM MECTY BpeAM M3[BOjUTH YC/IOBE IIOJ
KOjMa je J03BO/beHO PopMupame oBe ocobeHe ¢popme apymTsa. To je jeman
OfI PeTKMX CerMeHaTa Koju cy ypebenm Ha jemmHcTBeH HaumH. ITocnemmia
OBMX MaTepujalmHuX ofipenou Ypenbe je yHudmkaiyja HalMOHAIHUX IIpaBa.
OBa mpaBwia je Moryhe HemocpegHO HMPVMEHUTM ¥ OHA BOJE MIECHTUYHOM
IIPaBHOM PEXUMY Y IATambMMa Koja peryaumy.'®

[Toctynuym xoju Bope Ka popmuparmy EBporckor akiyoHapcKor gpy-
IITBAa Cy JMMMUTATUBHO ypeheHM, Kao M yClIoOBM Koje MOpajy Ha 3aloBOJbe
cybjekTu Koju y muMa y4ecTByjy. IbMX0B OCHOBHU CMMCao0 ey y HOTpebn
peopraHn3oBama II0CTI0Bamba Koje je o 00MMy ¥ 3Ha4ajy HapOuUTO BaXKHO 32
OKBMpe yHyTpaumer Tpxumra."” IIpegsubeno je camo yetupu HaunHa OCHM-
Bama EBporickor akiyoHapckor gpyursa (numerus clausus), pagu orpaHude-
a BeroBor cnobopHor ¢popmupama.’ Ilopen Tora, orpaHmderma Baxe u y
TIOI/Ie[ly OCHMBA4a — Te CTPOIM YCTIOBM MCK/BYUYjy fa OCHMBauu Oyay ¢pusny-
Ka mmua. Takohe, mpuBpeHa [PyIITBA KOja YIECTBYjY Y OCHUBAKY MOPajy Jia
JIMajy Be3y ca HajMaibe IBa HaljlOHa/IHa IIpaBa.

16 Y 9 Ypenbe o Craryry CE. Ha oBoM Mecty Hehe frabe 61Uty peun o mpasy Koje ce MpUMelbyje Ha
EBpOIICKO aKIIMOHAPCKO APYLITBO, MAKO je ped O M3y3eTHO [Ja/MEeKOCEKHOM U BAXXHOM IUTABY Y
eroBoM ypehemy 1 byHKuMOHMCaY. By, Buire o mocmenuaMa mpuMeHe IpaBa Ha CTPYKTYPY
CE u meroBo ¢QyHKiMoHucame: TatjaHa JeBpemosuh Ilerposuh, ,,CTpykTypa opraHa y eBpoi-
cxuM opmama apymrasa“, IIpaso u npuspeoa, 6p. 4-6/2010, 100 u fame.

17 Hox tBopuu CE rosope o ,6anancrupanoj kom6uHaiuju nsMely sakoHogaBcTaBa 3eMasba WIaHNIIA
U BOJATHOj BpefHOCTHU eBpoIcke nuTepBennyje” (Bun. C. Tavares Da Costa, A. De Meester Bilrei-
ro, vii), Teopuja Huje yBeK 67larOHAK/IOHA ¥ OFHOCY Ha 0BO ABOjcTBO npupope CE. Bup. uip. Chri-
stoph Hauschka, Die Europdische Aktiengesellschaft zwischen Einheitlichkeitsanspruch und Natio-
nalisierung des Statuts, Vortrag vor dem Europainstitut der Universitit des Saarlandes, Saar-
briicken, 1992, 11.

18  Tlopep oBux oppenbu, koja ypebyjy nacranak CE, maTepujanne onpenbe y Ypenou Hucy 6pojHe.
OpHoce ce Ha OCHOBHE KapaKTepUCTHKe, 3axTeBe ofpehera cemuiuTa, u MOryhHOCT eroBe mpo-
MeHe, Kao 1 OCHOBHa obenexxja crpykrype. Bup. u: S. Grundmann, 677-678.

19  Bug. peruran 1 n 2 Ypegnbe o Craryry CE.

20  Mathias Habersack, ,Art. 2 SE-VO®, SE-Recht mit grenziiberschreitender Verschmelzung (Hrsg.
Mathias Habersack, Florian Drinhausen), 2. Auflage, Verlag C.H.Beck, Miinchen, 2016, 13; Jiirgen
Oechsler, ,Der praktische Weg zur Societas Europea (SE) - Gestaltungsspielraum und Typen-
zwang”, NZG, Nr. 17/2005, 698.

171



4-6/2019. Tarjana JeBpemosu Ilerposuh (ctp. 167-186)

Hamnme, mocroju camo uemupu HauuHa HAcmauka oee gopme: IPeKo-
TPaHNYHO IpUIIajarbe WK ClIajambe, GOpMIpare XOUHT IPYIITBA VI 3aBU-
CHOT' [IPYLITBA, KaO M IIOCTYNAaK TpaHCOpMalyje HAUMOHATHOr Y (opMmy
EBpornckor akuyonapckor apyursa. JJakie, ocHuBamwe EBopIickor akijmoHap-
CKOT JIPYILITBa yBeK moppasymena Beh mocrojeha mpuBpenHa fpymrsa Koja ra
bopMmpajy pasmuuuTMM IOCTYNIuMa peopranusanyje. Popmupame 3aBu-
CHOT EBpOIICKOT aKIIMOHApPCKOT APYLITBa Moryhe je m Kajia TO YMHMU HeIoO-
cpenHo (1 camoctanHo) Beh c¢opmupano EBpoIcko akumMoOHAapCKoOr [py-
mTBO.>' Y Teopuju ce TakaB CIy4aj cMaTpa CeKYHAApHVM HaYMHOM OCHMBAIba,
KOjI ce pa3/uKyje off OCHOBHA 4eTupy HauMHa ¢popMmupama EBpornckor aknu-
OHAPCKOT JIpyLITBA, ¥ BoAM (GOopMMpamy IOTITYHO 3aBMCHOT EBporickor akiy-
OHApCKOT JpyIITBa.*

2. IIpexorpaHWYHM KapaKTep MOCTYNKa KOjuM ce popmupa EBponcko
AKIMOHAPCKO APYLITBO

Ilpyru ycroB Koju je Hy)aH 3a HacTaHaK EBPOIICKOT aKIIMOHAapCKOT
IpyLITBa, ¥ Koju he HapounmTo OMTH Habe MCTAKHYT Y pafy, OFHOCH ce Ha
yCI0Be KOje MOpajy fa VICIIYHe Cy0jeKT! KOju Y4ecTBYjy y lberopoM ¢opmupa-
1Y ¥ OHI Ce CBOJIe Ha nocmojare npexozpanuunoz enemenma. To 3Haum na je
OCHOBHa JJigja y CTBapamy oBe popMe IT0CTOjarbe IPEeKOTPaHNIHNX aKTVBHO-
cty, U ydemhe Buie cybjekarta n3 pasnuuumux seMaba wianuna EY, xoju ce
peopranusyjy tako ga ¢popmmpajy EBporncko akiumoHapcko gpymrso. Jakre,
II0 IpaBIJTy Ce 3aXTeBa fa JPYLITBA KoOja yIeCTBYjy y OCHUBamWmYy EBporckor
aKIMOHAPCKOT JAPYIITBA MMajy Ap)KaBHY NPUIIQJHOCT HajMambe IBE 3embe
unaHUYe, AN je UCIybembe MIPeKOrPaHNYeHOT efleMeHTa Moryhe u mocnosa-
eM Y [IPYroj 3eM/bM ca TpajHuM mpucycrBoM.” Iump Te oppenbe 6uo je ma
oHeMoryhm ,41cTO” HaIMOHa/IHe peopraHusalyje, OXHOCHO Jja OTpaHN4M
MoryhHoCT 1360pa eBpOIICKe yMecTO HaluoHanHe ¢opme apymTsa.* [laxe,
IPEeKOTPaHMYHM €JIEeMEHT JMMa LWb Jla CIpedy 3/I0yrnoTpedy HalMOHATHIX
bopMIM aKIMOHAPCKYX JAPYIITaBa, HAPOUUTO VIMIIEPATVBHUX OfPenOy Koje cy
owune npenBubeHe HanyoHaMHNM NpaBoM. MoryhHocT nsurpaBama HapOYUTO
je 61Ia McTakHyTa Ipe MOCTU3amba IMOMUTUYKOT CIopasymMa o ydemhy 3aro-

21  Bugp. un. 3 cr. 2 Ypenbe o Craryry CE.

22 Marcus Lutter, ,,Europiische Aktiengesellschaft — Rechtsfigur mit Zukunft ?“, Der Betriebs-Berater,
Nr. 1/2002, 4; Wolfgang Servatius, ,Die Europidische Aktiengesellschaft®, Gesellschaftsrecht (Hrsg.
Martin Henssler, Lutz Strohn), Verlag C.H.Beck, Miinchen, 2011, 2845. [letarbHo 0 HaunuuMa Gop-
Muparsa EBporickor akumonapckor apyuirsa Buf. T. Jespemosuh ITerposuh (2016), 79-84.

23 O Tom xputepujymy y panujum mpemnosuma Cratyra CE sup. M. Habersack (2016), 14.

24  S. Grundmann, 678.
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CIeHUX y OpraHyMa EBpOIICKOT aKLMOHApCKOT [PYIITBA, ali je TO IUTambe
npepasubheHo HaKOH ycBajama Ypenbe o CraryTy EBporckor akinmoHapcKor
IIPYLITBA, KOjy MpaTy [JMpeKTBa 0 y4eCcTBOBaKY 3alI0C/IEHNX Y 0BOj hopMm.>

Ocum Tora, MpeKOrpaHMYHN KPUTEPUjyM MMAO je LNb fa 3a/J0BO/BU
KpPUTEpUjyM CyIcuavjapHocTy n3 (Taga Bakeher) Yrosopa o ocuBamy E3 (a
caga YroBopa o ¢pyHkiuonucamy EY).** ¥ cBakom ciydajy, cMarpa ce fa mpe-
KOTPaHWYHY KPUTEpPUjyM MMa CTporo GopmanHy KapakTep, a He QYHKUM)Y
3aIlTHTe MHTepeca (HIp. akuMoHapa wiy nosepmnana).”’ CTora 1 eBeHTyanTHa
npoMeHa (WIM JOLHMjM TYOUTAK) IPEeKOTPAHNMYHOT eleMeHTa HeMa Jabe
nocnennie 3a GpyHKIMoHMCake EBporickor akimoHapckor apymrsa.?

[IpexorpaHMYHM KapakTep IocTynka ¢popMmupama EBporckor akiuo-
HAapCKOT [IPYIITBA [IOIIA0 je MOCeOHO [0 M3pakaja y CBAKOM Off 0COOeHMX
HaunHa meroBor opmmpama.”” YV crydajy ma ce EBpOICKO akuyMoHapcKor
ApywTBO GopMMpa IyTeM Ipuiajama (MIM CHajamba), HY)KHO je [la Y TOM
IIOCTYIIKY YYeCTBYjy Hajmare 08a axuyuoHapcka opywmea (ocHosaxa npema
npasy opxaee unanuye Kada Ha Mepumopuju Yuuje umajy pecucmposano uau
CMBapHo ceduuime) Koja cy pezyrucana npasom pasnudurmux 3emana wiaHu-
ya.® [Jaxe, Moryhe je ma y MOCTYIIKy y4ecTByje [Ba VIU BUILIE [PYLITABa, ajli
je Hy>KHO Ja ITOCTOjU MIPEeKOTPAaHNYHY eJIeMEHT KOjIi Ce OI/Iefja Y YMbEeHNIN f1a
Cy HajMambe [Ba APYLITBA IPUIALHNIN PasIMINTUX 3eMajba WIAHNIA — IIpe-
KOTPaHWYHO NpUIIajame.”!

Y ciy4ajy dopmupama XonavHT ApymTBa y popmu EBpornckor akimo-
HApCKOT JIPYLITBa HY>KHO je /1a Y IIOCTYIIKYy y4eCTBYjy APYLITBA 4Kja je OAro-
BOPHOCT OrpaHMyeHa (pas3mMynuTe HallMOHATHE pOpMe IPYIITBA Ca OTpaHUde-
HOM OATOBOpHOIINY WM aKI[MOHAPCKOT APYIITBA) KOja Cy OCHOBAaHA IIpeMa
IIpaBy Ap>KaBe WIAHUIE KaJla Ha TEPUTOPUjU YHUje MMajy PETUCTPOBAHO WIN
cTBapHO cepuure. [IputToM je HY)KHO a Hajmatrwe 084 Opyuimea Umajy pasiu-
uyumy OpHAsHy NPUNAoHOCMm Unu y nocnedre 08e 200UHe c6aK0 00 HUX UMA

25  Bup. meraspHo: M. Habersack (2016), 14-15.

26  IIpmHUMI CyNCUAVjapHOCTH, Y TO BpeMe feduHMCaH 4I. 5 YroBopa o ocHuBamy E3. Buiue o Tome
Buy. Adriaan F.M. Dorresteijn, Odeaya Uziahu-Santcroos, ,, The Societas Privata Europea under
the Magnifying Glass (Part 1), European Company Law, Nr. 6/2008, 279.

27  J. Oechsler, 698-699.

28  W. Servatius, 2843.

29  IIpexorpaHMYHM eleMEHT 3a CBAKM IIOCTYIaK je fedunucan 4. 2 Ypenbe o Cratyry CE.

30 Y 2cr. 1VYpenbe o Craryry CE.

31 O mpeKOTpaHMYHOM eleMeHTy IOCTYIKa IIpumnajara Buf,. TatjaHa Jespemosuh Ilerposuh, IIpexo-
epanuuna cnajarea opyuimasa y npasy EY, IlpaBuu ¢axynrer Yuusepsurera y Beorpany, Beo-
rpap, 2010, 30-31.
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3A6UCHO OpYUIeE0 pasnudume OpxasHe NPUNAOHOCU UNU 02PAHAK KOJjU ce
Hanasu y opyeoj semmwu unanuyy EY.? IIpekorpaHiIHM eJIeMEHT OBJe je MCITy-
IheH He CaMo Kaja [PYIITBa MIMAjy PasiuuuTy Ap>KaBHY IpUIAfHOCT, Beh
Kazia (06a) 06aB/bajy MpeKOrpaHNYHe aKTUBHOCTI — YMIEHUIIOM Jid Y PYTOj
3eM/bU IMajy 3aBJCHA APYLITBA MY OTPAHKe.

Jowr mmpy Kpyr cybjekara — cBa ApyIITBA M IPaBHA JIMIIA KOja MMajy
HIPOGUTHY HeTATHOCT, U KOja Cy OCHOBaHa IIpeMa IIPaBy Ap)KaBe WIAHNIle Kafia
Ha TEPUTOPUjU YHMje MMajy PeruCTPOBAaHO WIM CTBApPHO CEAMILTE MOTY Ja
dopmupajy 3aBUCHO ApPYLITBO Y $opmy EBPOICKOr aKIMOHAPCKOT [PYIITBA,
YKOJIMIKO Hajmatree 08a Opyuimea umajy pasnuuumy OpuasHy npunaoHocm unu
y nocnedre 08e 200uHe CBAKO 00 HWUX UMA 3ABUCHO OPYUIMBO pasnuvume
OprcasHe NPunaOHOCMU UYL 02PAHAK KOju ce HANA3U Y Opy20j 3eMmbU 4aHULU
EY.* [lake, IpeKOTpaHNYHN elleMeHT UJEHTUYHO je meduHMCaH HPUINKOM
bopmupara XONAMHT WK 3aBICHOT EBPOIICKOT aKIMOHAPCKOT APYLITBA.

Hajsan, EBporicko akIMoHapcKo ApYIITBO MOXe Aa ce hopMupa 1 Ipo-
MEHOM IIpaBHe (popMe aKIMOHAPCKOT [IPYIITBA KOje je OCHOBAHO IIpeMa IIpaBy
[p>KaBe YWiIaHUIEe YKOMMKO MMa PErMCTPOBAHO MM CTBAPHO CEQUILNTE Ha TEpu-
topuju Yauje. OBo je jemyHn crydaj Kaga y popmupamwy EBpornckor akuyoHap-
CKOT [IPyHITBA y4eCTBYje CaMo jefHO APYLITBO, a/Il Ce YaK ¥ TaJla 3aXTeBa IIpe-
KorpaHnyHM eneMeHT. OH ITOCTOjU Kaja APYIITBO Koje Mema (popMy u ImocTaje
EBporicko akIMoHapCKOT APYIITBO MMa Y IOC/Etbe IBe TOIVHE 3aBUCHO JIPY-
IITBO KOje je pery/icaHo IpaBoM Jipyre 3eM/be WiaHume.*

CpakoM off HaurHa (GOpMIMpamba je CBOjCTBEHO ydelnhe ApyIITaBa Koja
Cy perynmcaHa pasnMyYMTUM HAalVOHAJTHMM IIpaBMMa, MM Kajja Cy IHbUXOBE
aKTMBHOCTY IPEKOTPaHMYHOI KapaKTepa, Ia yK/bydyjy IIOCTOjarbe 3aBUCHOT
IPYLITBA KOje MMa PasINyunTy Ap>KaBHY NPUIIALAHOCT (M/IN ce OTpaHaK Hamasy
y Iipyroj 3em/pn). Jlakiie, OCTOjambe Opyuimasa uuja je OpiasHa npunaoHocm
paznuuuma (UnU e6eHMyanHo 02paHka y 0py20j 3emmu) MpefcTaB/ba CYIITHH-
CKO 06esexje MPeKOrPaHIYHOT eJIeMEHTa y CBYIM HaBeIeHNM HMOCTYILMMA.

32 Yn 2cr. 2 Ypenbe o Cratyry CE. Bug. Giinter Christian Schwarz, ,,Zum Statut der Européischen
Aktiengesellschaft“ ZIP, Nr. 42/2001, 1850.

33 Y 2ct. 3 Ypen6e o Craryry CE.

34 Yn.2cr. 4 Ypenbe o Craryry CE. [lakyie, y 0BOM CTy4ajy IPeKOTPaHUYHM KapaKTep Huje MCITYEheH YKO-
JIMKO [IPYIITBO MMa CaMO OTPaHaK (Kao y IpeTXOfiHa AiBa C/Ty4aja) y APYToj 3eM/b) WIaHUIM. Vmak, y
OBOM CITy4ajy HIje J03B0/beHa ICTOBPeMeHa IPOMeHa PETUCTPOBAHOT cefmiITa EBporickor akimoHap-
CKOT [IPYIITBA, KaKo 61 ce u3berse snoynorpebe. Bup. w. 37 cr. 3 Ypenbe o Craryty CE.
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III IIpekorpanuym eieMeHT NPUINKOM OCHUBama EBponckor
aKIMIOHAPCKOT JPYIITBA y CPIICKOM IPaBy

Jlako MMa MHOTO Ba)KHMX IIUTarba O KOjIMa BpeIX pacIpaB/baTil, OBaj
paj IOCBETHO je CBY MaXKIby CaMO je[THOM Ba)KHOM IUTalby, HY)KHOM paau
¢dopmmpama EBporickor akIiyoHapcKor [pymiTBa: JeMHUCABY IpeKorpa-
HIYHOT e/IeMeHTa Y HOBUM ojpefi6aMa 3aKOHa O IPUBPEIHMM JPYLUITBYMA.

1. Oppenbe cprckor npapa Koje ge¢MHNITY IPEeKOTPAaHNYHN €IEMEHT

Cprcko mpaBO M3PUYUTO je TNpeABUIENO IOJ KOjUM YCIOBMMA Ce
MOYKe OCHOBATM EBpOIICKO akIMOHapcKO APYIITBO Ha foMahoj Teputopujn.
OBa 3aKOHOJaBHA TEXHMKA HUje, MHayYe, yobuyajeHa. HanyonanHa npasa koja
Cy y CBOje IIpaBO yHesa IOjefMHa IIpaBuiIa Koja mocebHo Bake 3a EBporncko
aKI[MIOHAPCKO JIPYLITBO HUCY MpenucuBany (IpernpuyaBanm) ofpende Ypenbde
KOje ce HeIoCpefHO IpMMemyjy, Beh cy yriaBHOM paspafuim oHe onpepnbe
Koje cy 6myie Hy>XHe pajiul JIaKIIer OCHMBama ¥ (PyHKIMOHUCamba EBporckor
aKI[MOHAPCKOT ApyIITBA. 300T TOra y HAIIOHA/JHUM IIpaBuMa Hajderrhe HM
HeMa ofipefibu Koje ypeDhyjy ycnoBe nop kojuma Mosxe fia ce ocHyje EBporicko
aKIMOHAPCKO APYIITBO, 6yayhu #a je TO jemHO OF peTKUX MuTama Koje je
uMIepaTuBHO ypeheHo marepujanuum ofpenbama Ypenbe.”

Tako je npexsubeno fa ce EBporcko akIioHapcKo APYIITBO HA T€PU-
Topuju Peny6mke Cpbuje MoxKe OCHOBATM IIpUIIajameM, OHOCHO CIIajarbeM
aKIVOHAPCKMX IPYLITABA, 00 KOjUX je Hajmarve jeOHO pecucmposanHo Ha mepu-
mopuju Penybnuxe Cpbuje, a [pyro Ha TePUTOPUjU Apyre Ap>KaBe WIAHMIIE,
IIpY YEMY je y CIy4ajy NpuIlajara APYIITBO CTUIA/IAL] PETMCTPOBAaHO y Pemy-
O6muy Cp6uju.*® [Ipyru HaumH noppasymeBa (opMuparme XONAMUHT eBpOI-
CKOT JpYILITBa KOje OCHMBAjy HajMarbe [Ba JPYLITBA OJf KOJUX je HajMame jefi-
HO Off BJIX IPYLITBO Ca OTPaHMYEHOM OATOBOPHOIINY M/IM aKIMOHAPCKO APY-
IITBO pecucmposano Ha mepumopuju Penybnuxe CpoOuje, a HajMame jeHO Ha
TEPUTOPUjU IPYTe p>KaBe YIaHULE; UM Cy HajMabe IBa APYIITBA, Pe2ucmpo-
éana Ha mepumopuju Penybnuke Cpbuje of KOjUX CBaKO y IEPUOJY Off HajMa-

35  VYmop. Hip. oapenbde xpBarckor 3akoHa o yBohewy CE (Zakon o uvodenju Europskog drustva —
Societas Europea (SE) i Europskoga gospodarskoga interesnog udruzenja (EGIU)), Narodne novi-
ne, br. 107/07, 110/2015.

36 Ym 577t cr. 1 tau. 1 3OI1]]. Ha oBoM MecTy Hehe meTa/bHO 6UTH peun O Ofpendy Koja HpXKaBHY
IPUMIAZHOCT APyLITBa ofpebyje camo mpema MecTy (mpaBy) y KOMe je APYIITBO PETMCTPOBAHO, Oe3
fia BOYM padyHa O APYTMM KpuTepujymmma Koje Kopucru Ypenda o Craryry CE, n koja y 063up
y3MMa TIopefi TOT ¥ YME-€HMI[Yy MeCTa y KOMe Ce Hajlase PEerMCTPOBAHO M CTBAPHO CEAMIITE, KAo U
II0CTOjalbe CTBapHe U TPajHe Be3e 3a eKOHOMMjOM 3eM/be WiaHuie. Bup. Hapounto wi. 2 Ypenbe o

Craryty CE.
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Ibe JIB€ TOJVHE VIMA PETMCTPOBAH OPTaHaK VI KOHTPOJMCAHO IPYIITBO YMjU
je uckpyuusy BracHuk.” Tpehu HauuH noppasymeBa OCHMBaWe KOHTPOINCA-
HOT €BPOIICKOT IPYIITBa KOje OCHMBAjy HajMalbe IBa JPYLITBA Off KOjUX je jex-
HO Off BMIX IPYIITBO Ca OTPaHMYEHOM OATOBOpHOIIhY MMM aKIMOHAPCKO APY-
IITBO pecucmposarno Ha mepumopuju Penybnuxe Cpbuje, a HajMambe jefHO
APYIITBO KalMTajaa Ha TEPUTOPUjU JIPYTe Ap>KaBe YIaHMUILE; WU Cy HajMabe
IiBa JIPYIITBA, pezucmposana Ha mepumopuju Penybnuke Cpbuje of Kojux
CBAaKO MMa y IIEpMOJY Off HajMarbe JIBe FO/IHE PErMCTPOBAH OpraHaK MM KOH-
TPOJIVICAaHO APYIITBO 4Mjy je MCK/by4nBy BracHuK.* Hajsapn, moryha je u mpo-
MeHa IpaBHe GopMe aKI[MOHAPCKOT IPYLITBA KOje y TIEPMUOJY Off HajMatbe [iBe
rO/jiHEe Ha TEPUTOPUjU APYTe AprKaBe YWIAHMIIE MMa PETMCTPOBAHO KOHTPO/IN-
CaHO JPYIITBO YUjM je MUCK/bYIMBMU BIacHUK.” OBaj 4eTBPTHU CITy4aj je, HaKIe,
jeOVIHU CTTy4aj y KOMe ce TIOMIIbe IPeKOTPaHNYHY eJIeMeHT 6e3 fla ce IIpUIIaj-
HOCT Be3yje 3a TayHO ofjpeheHO HalMOHATHO NpaBo (Ap>KaBHA IPUITALHOCT
Peny6nmuke Cp6uje Ha OCHOBY MecTa I7ie je APYIITBO perucrposaHo). To je,

37 Y 577t c1. 1 Tau. 2 30I1[1. OBe Ba/ba CKpeHYTHU IAXIbY Aa Ypenba Huje geduHucaza mra ce
CMaTpa 3aBUCHUM [PYLITBOM, KaKo 61 610 UCIyHeH YCIO0B IpPeKOrpaHMuHe aKTUBHOCTH, HUTH
HOMMIbe TIOTIIYHO 3aBMCHO [PYIITBO. Brasajyhe Muberse je CympoTHO Off CPIICKOT, ¥ He TPaXkKu
7ia je IPYWITBO IMOTIIYHO 3aBMCHO, T€ Ce€ PaclpaB/ba O KPUTEPUjyMMMA Kafla IIOCTOjU 3aBUCHOCT
KOja OBOAM JO0 UCITyHeHOCTI OBOT ycinoBa. Bux. M. Habersack (2016), 19. Haxie, ogpenda 30T
7a je HY>KHO J1a IIOCTOjU NOMNYHO 3a8UCHO APYIITBO HEMOTPeOHO je (1 HeompaBAaHO) Cy3ula 3ax-
TeB KOj! Cé OJHOCH Ha IIPEKOTPAaHNYHY aKTUBHOCT.

38  Yn 577r cr. 1 Tau. 3 30I1]I. Ha oBoM Mecty ckpeheMo maXkipy Ha YMILEHNUIY fIa je KPYT IPaBHMUX
7ML Koja MOTY Jia y4ecTBYjy y GhOpMUpamy 3aBUCHOT JAPYIUTBA KOJ, OBOT HauMHa (GopMupama
EBporckor akumoHapckor fpyuirsa npeycko ypehen. Hanme, Ypen6a o Craryry CE mpensuba ga
EBponcko akImoHapcKo ApPYMITBO KaO 3aBMCHO JPYHITBO MOTY OCHOBATH ,,JPYIITBA, OTHOCHO
npaBHa /nua geduHucana (paHujuM) Wi 48 Yrosopa o E3% caga Baxehem wi. 54 YroBopa o
¢dynkunonucawy EY. OBaj 4uiran roBopu 0 ,,JpyIITBMMA WM UMM, OCHOBAaHMM IIpeMa IpaBy
3eM/be YIaHUIIe, KOja MMajy PerncTpOBaHO, CeIUILTE ITTaBHe yIIpaBe MM ITTAaBHO MECTO IOC/I0Ba-
1ha Ha TepUTOPUjI YHUje, IpK deMy ce IO ,,APYIUTBMMA VN JTULIUMa MUCIM Ha OHe OpraHy3a-
I1OHe 0O/INKe IPVMBATHOT WM TPTOBMHCKOT IIPaBa, yK/by4yjyhu u 3agpyre 1 fpyra mpaBHa IuIa
pery/nucaHa jaBHUM VIU IIPUBATHUM IIPaBOM, M3y3€B OHMX KOja HeMajy MpodUTHY LWbHY QYHK-
1mjy“. Bes mera/bHe aHa/mM3e, 3a KOjy HeMa JOBO/BHO IIPOCTOPA Y OBOM pajiy, M Ha IPBHU IMOITIET je
jacHo fa je meduHmuumja sHauajuo mmpa of one u3 3OII]I koja ox momahux gpymrraBa usgBaja
CaMO [JPYLITBO Ca OTPaHMYEHOM OfroBOpHOWINY M aKIMOHAPCKO APYIITBO, JOK KOZ CTPaHMX
FOBOPH O ,,ApylITBUMA KamuTtana“. JIok ¢y To KOJ Hac U, Ha IpMMep, OPTauKO MIM KOMAHIUTHO
APYIITBO, &M U jaBHO Ipenysehe, kao u Apyre moce6He opraHusaioHe Gpopme ca IPOPUTHOM
wbHOM QYHKIMjOM; [OTIIE je KPYT LIMPHU U 3a CTpaHa ApymuTBa. [IpuMepa panu, HeMadka Teopuja
HaI/IaIlIaBa fa ce Kao Moryhe dbopMe Koje y4ecTBYjy y ocHMBary EBPOIICKOT aKI[OHAPCKOT ApY-
IITBA HA OBaj HAYMH MOTY jaBUTM KaKo APYIITBA KallMTa/la, TaKo 1 ApymuTsa muua. Bug. W. Serva-
tius, 2850. 3a jomr mmpy Kpyr npuMepa, ykpydyjyhu rpahancke opranmsanmone obmmke ca mpo-
¢burHOM IBHOM QYHKINOM, 3ampyre 1 cndHo Bua. M. Habersack (2016), 20.

39  Yn 577rcr. 1 Tau. 4 30T,
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mebytum, npema oppenbama Ypenbe jemvHy caydaj Kajja IpoMeHa IIpaBHe
¢dopme He cMe fla 00yXBaTU ¥ MOCTYIIAK IIPEKOTPAHMYHE IIPOMEHe CefIITA.
Hlaxrte, oBo je jemmHu mpumep popmmpama EBoprckor akumoHapckor apy-
IITBA KaJa HAIlVIOHATHA IPUIIAJHOCT (a TMMe HM PErMCTPOBAHO CENMINTE) He
cMe 1a ce mpoMeHn.’ [IpyrumM pednma, je[iHO Y OBOM CITy4ajy 6 6110 MOry-
he ja camo fpymITBO KOje MMa CPIICKY Ap>KaBHY IPUIIATHOCT, @ Ped je O aKLu-
OHApCKOM JPYIITBY, IpoMeHM GopMy y EBpOIICKO aKIMOHAapCKO APYIITBO,
YKOJIVIKO Cy 3a TO MCIyHeHU cBU npensubenu ycmosu. Tum npe, jep je u Mehy
ofipe6aMa CpIICKOT IpaBa Koje ypebyjy mocrymak mpoMeHe mpasHe ¢opMe,
noceOHO HaIJIAlIEHO Jia je 3a0pameH IPeHOC CeAVINTa aKIMOHAPCKOT APY-
IITBA PETMCTPOBAHOT Ha Teputopuju Penybnuke Cpbuje y mpyry gp>xaBy dia-
HUIIY ICTOBPEMEHO ca IPOMEHOM IIpaBHEe pOopMe y eBPOIICKO APYIITBO.*!

2. MamKaBoCT ofpenoun

[Tpunukom meduHMCcama MPEKOTPAHNMYHOT €7IeMEHTa Pajii OCHUBamba
EBpOICKOT aKI[MOHAPCKOT APYIITBA CPIICKM 3aKOHOJIABall je HAYMHNO BaKaH
IPOIYCT, Oepuruuiyhu npexozpaHuuHu enemeHm Ha OUCKPUMUHAMOPAH
Hauun. To je yuumeHo oppen6ama, 0 KojuMma je OMIO peuy y IPETXOTHOM
U3/Iaramy, IpeMa KojiMa CBaKM Off IIOCTyIlaKa OCHMBama EBporickor axmmo-
HapCKOT ApYIITBA (M3y3eB IIpOMeHe IpaBHe (opMe) 3axTeBa IIOCTOjambe APY-
IITBa Of KOjUX HajMame jef[HO Mopa ja Oyle perncTpoBaHO Ha TePUTOPUjU
Peny6rmuke Cpbuje (cprcko ppymrso). [Ipyrum peurma, ocHuBamwe EBpor-
CKOT aKIIMOHAPCKOT [IpyIITBa Ha Teputopuju Permy6mmke Cpbuje Huje mo3Bo-
JbeHO IMpUIMAJHNIIMMA PYTUX 3eMajba WIAHNIIA YKOIMKO Y TOCTYIKY He yde-
CTBYje JIPYLITBO Koje je peructpoBaHo y Penyonuiu Cpbuju (mako Hempeny-
3HO ofipebeH, u He 10 Kpaja yBakaBajyhnm 3axteBe Ypenbe y onpehemy gpxas-
He IPUIIAJHOCTY, O 4eMy je paHuje O6MI0 peuy, fa/be heMo TakBO [pYyIITBO
O3HAYMTH Kao OHO Koje MMa Ap>KaBHY IpunagHoct Peny6nuke Cpbuje — cpr-
CKO JIPYILITBO).

Jlpyra HanMoOHaTHA [TpaBa He IT03HAjy TAKBO OTPaHNYEHbe, I II0 IIPaBM-
Ny fedUHUINY IpeKOTpaHWYHM e/leMeHT roBopehy HadenmHO O ApyumITBMMA
KOja UMajy npunaouvocm oee paznuuume 3emme unanuye.* llltapume, y Teo-
puju HeMa criopa ja EBporicko akimoHapcKko ApyImTBO MOXe fa ce popmupa
Ha HeKM Off peaBubeHNx HaumHa U y ,,Tpehoj 3eM/py WiaHUIM, OXHOCHO Jja

40  'W. Servatius, 2850. Kputuukm o TOM OrpaHmdemny, yKbydyjyhu u pok y xome 6u 6muno moryhe
orpaHMYMTY IpoMeny cepuiuta Bug,. J. Oechsler, 699-700.

41  Yn. 577t cr. 9 30T/,

42 M. Habersack (2016), 17-18.
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cepmiuTe EBPOIICKOr aKLMOHAPCKOI [APYIITBAa HE MOpa Jila ce INOAyJapu ca
cepuiTeM (a TMMe HY IIPaBOM) HEKOT Off APYIITaBa Koja YUecTBYjy y popMu-
pawy EBpornickor akimonapckor apymrsa.* Hajsap, y nmpakcu cy 3abenexeHn
CTy4ajeBM OCHMBama €BPOICKOT ApymTBa Y ,Tpehoj“ semmum — koja Huje
3eM/ba JprKaBHE NIPUITQJHOCTH APYIITaBa KOja YIECTBY]y Y OCHMBamY.*

HaBezena ofpezi6a y CpIICKOM IpaBy IIpefCTaB/ba TUINYAH HpUMep
IUCKpUMMHATOPHE ofipende, 6yayhu ma npensuba pasnmuut TpeTMas, HoCTy-
marme, OJHOCHO IpaBa 1 o6aBe3e 3a momahe (cpricke) mp>kaBHe IpUITaTHUKE
(mpuBpenHa APYLITBA) Y OFHOCY Ha CBe [Apyre — CTpaHe, Jp>KaBHe MPUIIafHI-
Ke 3eMasba WwiaHnIa EBporncke yHuje.

TakBo mocTymname U3PUUYNTO IOMUIbE U 3a0pamyje 4ak 1 camMa Ypen-
6a, HaBogehy fa cy sem/be WiaHMIe Ay>KHe f1a He JO3BOJIe fla IIpYIMEHa Ofpef-
6u Koje ce ogHOCe Ha EBPOIICKO aKIIMOHAPCKO [IPYLITBO MMa 3a ITOC/IENUILY
IUCKPYMUHAL]Y, KOja MOXe fAa Oyme HOCTIemuIa pasININTUX Ofpenou,
yKBYdyjyhy 1 oHe Koje yBofie Hecpa3MepHa OTpaHNdera IPIINKOM GpopMu-
pama 1w mpoMeHe ceguiita EBporckor akimonapckor apymrsa.*® Takobe je
UCK/by4eHa JYICKPYMUHAIIMjA Y OGHOCY Ha HAIMOHa/NHY GopMy — 1 MoryhHo-
CTU KOje IIOCTOje 3a HeHe OcHuBaue.* Ako 6u, mpymmepa pamy, IOCTOjata
MOTryhHOCT Jja OCHMBAa4 aKIIOHApCKOT JpYIITBa IpeMa ofpendaMa HaIVo-
HAJIHOT TIpaBa Oyfie CTpaHO /e, OHfla OU AMCKPUMMHATOPHA O6ua ojpenda
KOja He IIpy>ka UCTy Ty MoryhHocT 1 EBpoIckoM akI[MOHapCKOM ApYIITBY.
YnpaBo To je mpuMep Koju BaXM y CPIICKOM IIpaBy, 6yayhu fia je ocHuBame
(aKIMOHAPCKYX) [pyIITaBa HO3BO/bEHO NOMahyMM M CTpaHMM (QU3MYKUM U
HIpaBHMUM /uIyma.*’

OBOM AMCKPUMMHATOPHOM OZIPefOOM je CPIICKM 3aKOHOJaBall Hemo-
TpebHO cy3uo mozyhnocm ocnusawa Eeponckoe akyuonapckoe opywimea y
cpnckom npasy. Jlakie, 3aKkOHOAaBAll je OHeMOryhyo Jja eBpOICKO [PYIITBO
dbopMmupajy ppymTBa Koja Hucy npunagauny Pemy6muke Cpbuje, yume je
02PAHUYUO NPABO HA HAC AN UEAbe TIPUITIAHULINMA JPYTUX 3eMa/ba WIAHNULA
Ha nomahoj tepuropuju. TakBo orpaHnyeme 6MI0 6U CYIPOTHO jeTHOM Of

43 'W. Servatius, 2845, 2848; Paul Davies, Gower and Davies’ Principles of Modern Company Law, 8th
edition, Sweet & Maxwell, Thomson Reuters, London, 2008, 30; Erik Werlauff, SE: The Law of the
European Company, DJOF Publishing, Copenhagen, 2003, 64.

44  Mako He y cyBuille 3Ha4ajHOM OpOjy, Y IPBUX IIeT TOAMHA OCHMBAIba EBPOIICKOT aKIMOHAPCKOT
ApyuITBa 3a6eeXEeHO je 0caM TaKBUX Cy4dajesa. Bup. mopatke y: Cryzuja o IIOCIOBatby U yTUIIAjy
EBporickor akumoHapckor apymrsa, 194.

45  Bugp. penuran 5 Ypenb6e o Craryty CE.

46  S. Grundmann, 677; C. Tavares Da Costa, A. De Meester Bilreiro, 41.

47 Y. 9a 30I1M.
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OCHOBHIIX IIpaBa Ha KOj/Ma ce 3acHVBA (PYHKI[OHNCAbe YHYTPAIlIber TPXKU-
mra EY - npaBy Ha HacTamuBame. Iberosa 0oCHOBHa KapaKTepuCTHKa MOfpa-
3yMeBa 3a0paHy ozpanuyera Npasa HA HACMAUBAIbE OPHABTLAHUMA U NPU-
naoHUuUMa 3emana 4iaHuya Ha mepumopuju opyze semme unanuye.*® Ilpaso
OCHIMBamba NPUBPEJHMUX APYLITaBa U3PUYUTO jeé MMEHOBAHO Kao jefaH Of
OCHOBHMX HauylHa OCTBapyBamba IIpaBa Ha HacTamuBame.” 3eM/be WIaHUIlE
EY ne cMmejy, ipyruM pedmMa, fa mpefBuje AMCKPYMMHALIMjY IO OCHOBY
[ip>)KaBHe NPUITALHOCTY NPUIIATHUIVMA 3eMaj/ba WIaHMLA, Beh cy oHM cio-
OOJHM [1a Ce HACTabYjy Ha TepUTOPUjU Y HIje.

Jemuau usyserak mpenBubeH je uspmumTMM oOfpendama YroBopa o
¢dyuxumonucamwy EV, kajja 3em/pa wiaHuMIA ¥Ma IIpaBo fia yBele OrpaHMYerha
IpaBa Ha HaCTamblBakbe NpeMa CTPAHVUM AP>KaBHYUM IIPUIATHUIIIMA, YKOIUKO
3a TO ¥IMa OCHOBA y pas3/io3yMa 3allITHUTe jaBHOT MHTepeca, jaBHe 6e36efHOCTI
v 3apaspa.” Jlakiie, orpaHndere KojuM ce omoryhasa ¢popmupame EBpor-
CKOTI' aKIIMOHAPCKMM JpYLITBA Y KOME MOpa Jja Y4eCTBYje HajMambe jefHO Ipy-
IITBO KOje MMa CPIICKY Ap>KaBHY IIPUIALHOCT OM/I0 6U JO3BO/BEHO CaMO YKOJIN-
KO OV ce y IIOCTYIIKY HeTOBOT OCHMBAma MOIJIO OIIPAaBIATI pa3/io3UMa jaBHOT
MHTepeca, 6e3beqHOCTN WM 3hpaB/ba. bynyhn fa je ped o ommroj HOpMu Koja
ce OffHOCH Ha OCHUBAame EBPOIICKOT JPYIITBA, TAaKBO OIPaBJambe TELIKO je
Hahu.”! [lakse, cMaTpaMo a HeMa OCHOBa Jja ce OpaHM OBaKBa JUCKPUMIHA-
TOpHa ofpen6a, ITo O 3HAYM/IO A4 je, U3 IepcleKTyBe npasa EY, 3abpameHa.

Taxkobe je cprcko mpaBo oHemozyhuno npumeny npasuna oa ce pezu-
cmposano ceduuime, a mume u mecmo 2oe je E6poncko akyuoHapcko opyuimeo
peeucmosano mopa Hahu HA mepumopuju 3emmwe unaHuue y K0joj ce Hanasu
He2080 cMeapHo ceduuime. YIIpaBo oBa OKOMHOCT oapebyje rae he eBporcko
IPYIITBO OUTY PErMCTPOBAHO, Ia he TO OMTU MecTO y KOMe APYILITBO MMa
PETMCTPOBAaHO U CTBAPHO CEAMINTE — JaKIe OHO Oofjakiae he ce ympasmpaTu
IIOCTIOBMIMA APYIITBA, OHO I7fie Ce APYIITBO 3aMCTa, CTBAPHO Hanmasn. Taj apry-
MEeHT HapOuNUTO [OJIa3! [0 U3paxkaja y ciydajy popmupama EBporckor akum-
OHAPCKOT [IPYIITBa NpUIIajambeM I ClajambeM, KOf Kora ce Mehy mopganmma

48 Y. 49 cr. 1 Yrosopa o dynkumonucamwy EY.

49  Yn. 49 cr. 2 Yrosopa o dynkumonucamwy EY.

50 Y 52 Yrosopa o dynkumonucawy EY. Mmak, ped je o orpaHMYeHMM M3y3eLUMa, KOjI ce BPIIO
ycko Tymade. Bup. Bumre: Friedl Weiss, Clemens Kaupa, European Union Internal Market Law,
Cambridge University Press, Cambridge, 2014, 209.

51  Buiue o AMCKPUMMHATOPHUM OfpefbaMa 1 HadeIHO, IPaBy Ha HACTambVBalbe, BIA. Tatjana Jevre-
movi¢ Petrovié, ,,Right of establishment: foreign branches in the Republic of Serbia“, Legal Impli-
cations of Trade Liberalization under SAAs and CEFTA (ed. Du$an Popovi¢), University of Belgra-
de Faculty of Law, Belgrade, 2018, 62-70.
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Koje 00aBe3HO Cafip>K! HalLIPT YrOBOpa O IIPUIAjalby WK CIajaby, U3PUINTO
HaBOAM ¥ ,,JIPEVIOKEHO CefuIuTe EBPOICKOr aKIMOHApCKOT ApyIiTBa“.>
Ilaxe, jemHa o K/bYYHMX OJJIVIKA OBe CyIIpaHaIVIOHaIHe (opMe IpeficTaB/ba
MoryhHOCT fia ce n3abepe MeCTO OCHUBAMKA (PETMCTPOBaba) CXOLHO eKOHOM-
CKVMM OKOJTHOCTMMA M pasnos3uma.” 'pyH[AMaH 3aTo HaIJallaBa fa IOCTOjU
cnoboga usbopa Mecra y kome he EBporcko akimoHapcko ApymTBo OMTH
OCHOBAHO: TO MOXe Jja Oyzie Teputopuja 6mn0 Koje wiaHune EBporcke yHu-
je.”* Cnobopa n3bopa Baky 11 3a MepOJaBHO IIPaBO, MO YCIOBOM Jia C€ MEeCTO
OCHJMBama (PErMCTPOBAHOT CEAVIITA) NOAYHApK ca (PaKTUUKMM MecToM 0ba-

B/baba JIETATHOCTY (CTBAPHO CEJUIITE).

Hajsam, cpmckm 3akoHOAaBal] Huje noOCMAKAO KOHKYPeHMHOCH
Esponckoz akyuonapckoe opyuimaa, seh jy je sanocrasuo. Hanme, perymarop-
Ha KOHKYpEHIIMja 3aKOHOJ/laBalla OfiByMja ce y pasnuumtum npasuuma. IIpso,
TaKMMYeHhe ce OfMUrpaBa Mehy HaIlMOHATHMM IIpaBMMa — Kako Ou ce IpuBy-
kao mTo Behm 6poj eBpomckux apyurasa. IITo je MOBO/BHMjM PeXUM KOju
Bak11 3a EBpoIIcKo aKIMOHapcKo APYIITBO — TO he ce BuIlle BIX perncTpoBa-
T Y TOj 3€MJ/bM, IIOJ] YCTIOBOM JIa C€ Y MCTOj 3eM/bJ OPTaHM3Yyje IOC/I0Balbe.
Tume cy ce 3emspe WiaHMIe HalIe y Mel)ycOOHO KOHKYpeHTHMM ITO3UIIVjaMa,
IIpM 4eMY je CBaKa Off IbJX pasMUIbaNa O ,UITO aTPaKTUBHU)jOj IPaBHO]
HOHYAM > ¥ MPeJHOCTMMA KOje MOTY fIa IIpy>Ke KaKo 0¥ IPUBYK/IN PETUCTPO-
Bambe EBPOICKNMX aKIMOHApCKMX ApymTaBa.”® dopMymmcame aTpaKTUBHUX
IpaBWIa 33 €BPOIICKO APYLITBO, IPUTOM, je OM/IO0 U MCTOBPEMEHO MCTUIIAE
KOMIIaPaTMBHMUX INPEJIHOCTY HAIMOHATHUX peXUMa KOjU ce INpUMEmYjy Ha
akiyoHapcko apymrso.” IITo je HalMOHAMIHO IPaBO Koje ce NMpUMembYyje Ha
aKLMOHAapCKa ApymTBa ¢raekcubanumje, To ¢y Behe peryraropHe IpegHOCTU U
€BPOIICKOT JIPYLITBA, jep Ce Ha Hera IpuMemyje BeIMKM Opoj Hal[MOHATHIX
ofpenOM Koje Bake 3a aKLMOHapcKa ApyiTBa. Orajuiep HaBOAY Ia OBaj BUL
(T3B. BepTUKaTHe KOHKYpeHIMje) TIpefCTaB/ba jeflaH Off ,HajuHTPUTAaHTHIjUX
edekara“ Koju Cy HacTamM Kao IOC/IeAVIla OCHUBAamba eBPOIICKUX GOpMU IpY-
IITaBa,”® a TeOpMja yIIo3opasa Jja CBaKy 3aKOHOZaBal] 300T Tora Mopa fia BOIU

52 Ym 20 cr. 1 Tau. a) Ypenbe o Craryry CE. Buz. u J. Oechsler, 700.

53 S. Grundmann, 674.

54  Ibid.

55  Holger Fleischer, ,,Gesetz und Vertrag als alternative Problemlosungsmodelle im Gesellschaftsrecht:
Prolegomena zu einer Theorie gesellschaftsrechtlicher Regelsetzung®, ZHR, Nr. 6/2004, 682.

56  Paul Le Cannu, Bruno Dondero, Droit des sociétés, 3e édition, Montchrestien, Lextenso éditions,
Paris, 2009, 709.

57  P. Davies, 30.

58  H. Fleischer (2010), 1700.
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pauyHa KakBe he mocmepuiie umaTy nojeguHa npasuia, 6ygyhu ga ona mory
Jla OACTAaKHY, a/y U fa ogBpahajy kopumhemwe oppehennx npaBHux popmu
OpraHM30Bama IPUBPETHNX ApyIITaBa.”

Heka HanmoHanmHa IpaBa HApPOYMTO Cy HACTOjana Jia UCKOPUCTE Ty
moryhHocT, yBopiehn mro nmubepanuuje ofpenbe y Mepu y K0joj je HalyoHaI-
HOM TIIpaBy OCTaB/beH IIPOCTOP 3a KOMIUIeMeHTapHO ypebeme EBpormckor
aKIMOHapcKor apymTsa. [Ipumep 3a To Aaje ¢ppaniycko npaso, 6yayhu na je
y HOjeAVHUM NNTamMMa, BXHMM 3a MehycoOHe omHOCe akIMOHapa y OBOj
¢dbopmu (TTomyT IpeHoca XapTuja off BpeTHOCTH, ICK/byderba U3 APYIITBa, yTO-
BOPHOT peXX1Ma CyKoba MHTepeca UTH.) IpeaBufeno 3a EBporncko akiyoHap-
CKO JIpYIITBO YMjUM C€ XapTujaMa OJi BPEJHOCTM He TPIyje jaBHUM IIyTeM
nubepanHuja mpaBuIa of OHMX KOja Bake 3a (YMCTO HAI[MOHATHO) aKI[MOHap-
CKO JIPYIITBO; ¥ KOja ce 3Ha4ajHO Npubmkasajy mmbepanHnjoj Gopmu mojeq-
HOCTaBJ/bEHOT aKIMOHApPCKOT ApymTBa (T3B. SAS — société par actions simpli-
fiée).° Vnmak, mpakTU4YHA UCKYCTBA y NIPBMM TOAMHAMa HaKOH Moryher ocHu-
Bama oBe opMe He IOKa3yjy Aa je HOIUIO N0 3Ha4yajHUjeT PerylaTOpHOT TaK-
Mm4era Mel)y HallMOHa/THMM IIpaBUMa 3aXBajbyjyhyt OBMM OKOTHOCTMMA, U3Y-
3eB y npaBy JlykcemOypra, 1 y Mamo0j Mepu npaBy Benuke bpuranuje, Xonan-
nuje, benruje n CrnoBauke.®!

Jlpyru acmeKT perylaTOpHOT TaKMM4era IIOCTOji YHYTap CBaKor
HalMoHa/mHOr npaBa. Haume, nopen Beh mocrojehmx HanmoHamHux dopmu
€BPOIICKO APYLITBO IIOCTAje jOII jefHa Off MOTyRHOCTM OpraHN30Bama IOCIO-
Bama.” TuMe eBpPOIICKO APYIITBO MOCTaje KOHKYPEHTHO HALMOHATHOj popMU
aKIVOHAPCKOT JIPYLITBA. YIIPaBO TO je ¥ 6110 BaykaH pasjior 300T Kora ycBaja-
me Ypenbe koja je omoryhmia ocHuBamwe EBpoIckor akuimoHapcKor gpymTsa
HUje OMI0 jeZHOCTAaBHO, HUTK 6e3 030W/BPHUX pe3epBM HAIIOHA/JHUX IIpaBa.
360r Tora je aTpakTMBHOCT (popMe EBporickor akmmoHapckor apymTsa 6ua
3HayajHA Y OHMM HAIVIOHAJTHMM IIPaBUMa KOja MMajy CTPOXKM CUCTEM IPaBU-

59  Horst Eidenmiiller, Andreas Engert, Lars Hornuf, The Societas Europaea: Good News for European
Firms, ECGI Working Paper N° 127/2009, July 2009, 4.

60 P. Le Cannu, B. Dondero, 708; Jean-Paul Valuet, Alain Lienhard, Code des sociétés et des marchés
financiers, Vingt-sixieéme édition, Editions Dalloz, Paris Cedex, 2009, 904. Buy. moce6Ho TeTa/bHO
u: Michel Menjucq, Fabrice Fages, Lionel Vuidard, ,The European Company under French Law:
Main Features®, European Business Organization Law Review, Nr. 1/2008, 148.

61  Crynuja o mocnoBamwy 1 yTuiajy EBporckor akimoHapckor gpyiTsa, 13. Vicre pesynrare umana
Cy u Apyra eMmnmpujcka uctpaxupamwa. Bup. Horst Eidenmiiller, Andreas Engert, Lars Hornuf,
»Incorporating under European Law: The Societas Europaea as a Vehicle for Legal Arbitrage®,
European Business Organization Law Review, Nr. 1/2009, 32.

62  C. Tavares Da Costa, A. De Meester Bilreiro, 11.
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Jla KOJi CBOjUX HAI[MOHAMHMX (OpMM aKIMOHAPCKMX ApymrTasa.”’ IIpumepa
panmy, MCKBY4yjy MoryhHocT u3bopa cTpykType opraHa (jefHOJOMHU WM
JIBOJOMHY CUCTeM) KOJj HallMoOHa/lHe ¢popMe aKIVIOHApCKOTr ApylTBa. Ynume-
HUIIA Ja TakaB M300p IIOCTOjM M jefHO je Off BaKHUX obenexxja EBporckor
aKIMOHAPCKOT [IPYLITBA, JOBena je y HekuM npasuma (Hemauka, Aycrpuja,
Yemrka) go n3bopa eBporcke popme 3axBabyjyhu wenoj Behoj dprexcnbmiHo-
CTU Yy TUM NUTamuMa. VI3yseB Tora, mpakTU4YHA UCKYCTBA y IPBXMa TOJjiHaMa
Haye/THO He rOBOpPe HM O 3HAYajHMjoj KOHKypeHIMju usMeby HalnmoHanHe u
¢dopMme eBpoIICKOT ApyIITBA.*

Maxre, 6e3 063upa Ha KoMamraj KOHKypeHTHOCTH ¢opme EBpomckor
aKIMOHAPCKOT [IPYLITBA, OHA je MOTIYHO 3aIllOCTaB/beHA Y PEXUMY CPIICKOT
3aKOHa O NMPMBPENHNUM APYLITBMMA, Y€MY je HapOYUTO HONPMHENA JUCKPU-
MIHATOpHa ofipefiba Koja oHeMoryhaBa meHO Kopuurheme CTpaHUM Jp>KaB-
HUM NpUIagHuIMa. TuMe je UCK/bydeHa M MOTYhHOCT fia 3a CBOjy OJ/TyKY O
oynyhem MecTy Ha koMe he opraHu3oBaTi ¥ perucTpoOBaTH MOC/IOBambe 13abe-

py Teputopujy Peny6nuke Cpouje.

Y mocamallmyM UCKYCTBMMA Ha YHYTpPAIlbeM TPXXMIITY, popMa eBpoII-
CKOT JIPYLITBA Ce [I0Kasajia KOPUCHOM Y PasHUM C/TydajeBUMa IMpeKOTpaHnYHe
HOKPEeT/bYBOCTY [PYLITaBa, Hajuenrthe paagy peamsalje CTaTyCHUX IIPOMEHa,
IpeKorpaHIYHe IIPOMeHe CeVIIITA APYIITBA, KA0 ¥ HAPOUMUTO Pafiyl peOpraHu-
3aIjyje MPeKOrPaHNYHUX TPYIIa, VIV BUXO0BOr Hiypewa.® Ocum tora, oBa dop-
Ma 1M3y3€eTHO je Ba)KHA U paiy Kopuiiherba ICUXOMTOUIKMX IIPEFHOCTI HasuBa 1
dopme eBporckor ApymTBa.® Ta OKOMHOCT je 6MIa HApPOYMTO UCTAKHYTA Y
OHMM 3eM/baMa WIAHMI[AMa 4ije IpaBHe opMe aKI[MOHAPCKOT APYLITBA HUCY
[IOBO/BHO II03HATE Ha YHYTpalllbheM TPXXUIuTy.” VIcTu apryMeHT OFHOCH Ce U Ha
cpricKo mpaBo, 6ynyhm pa je momaha ¢opma akiyoHapckor gpyiTsa (U HbeHa
ckpahenmna aj) HemosHata y eBpPONCKMM OKBupuMma. Cpricka fpyuirBa Ou
MOI/Ia, Kafja TO HOCTaHe MOoryhe, ¥ YKOMUKO MCIyHaBajy Apyre KpuUTepujyMe,
HAapOYMTO Jja KOPUCTe MIPEJHOCTY eBPOIICKOT ,,JMuia“ — myreM ¢opme eBpor-
ckor ppymrsa (CE). 36or Tora 6u ta ¢opma Tpebana na O6yme KOHKYpeHTHa

63  Bup. 3a Hemauko mpaBo: W. Servatius, 2844. Buz. u S. Grundmann, 675.

64  Crynuja o nocnopamy 1 yTuiajy EBponckor akuimoHapckor Apyumrsa, 13.

65 IlpexorpaHuyHa IPOMEHA PErMCTPOBAHOT CeAMINTa OW/IA je Haj3HAYajHNjU NOKpeTad yCBajarba
¢dopme CE mpema CTaTMCTMYKMM IMOfALIMMA y HPBUX IeT TOAMHA HAKOH HeHOr oMoryhasama.
Bup. Crypuja o mocmosawy u yrunajy Espomckor akumonapckor apymrsa, 209. Hapounto o
kopunhemwy oBe dopMe paay peopraHusamnuje u muperma rpymne suf. T. Jepemosuh Ilerposuh
(2016), 78 u mame.

66  Ilpema HeKMM MUILUbEIIMA, YIPABO TO je OCHOBHA IpenHOCT oBe ¢opme. Bup. P. Davies, 29.

67 G. C. Schwarz, 1860.
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nomahoj ¢popmy akIMOHapCKOT APYIITBA, @ 3aKOHAABAI] OM MOpao Jia je Kopu-
CTU y LW/ TIOACTHUIIaba yueltha Ha YHYTPaIIbeM TPIKAIITY.

Op npyrux oppenbu Koje je IpefiBUENIO CPIICKO IpaBo, camo hemo Ha
Kpajy CKpeHYT) HaXKiby Ha ofpef0y Koja npenBuba cxoqHy IpuMeHy ofipenom
CPIICKOT 3aKOHa KOj! Ceé OJHOCK Ha aKIMOHApCKO APYIUTBO HA 64 NUmMarba
Koja Hucy nponucana oopeddama cpnckoez 3akona koje ypehyjy Eeponcko axyu-
oHapcko Opywimeo.”® IboMe je ouMITIENHO [ je CPIICKM 3aKOHOJABal| 3aMI-
cmmo cnenehy xujepapxujy u3Bopa Koju ce IpyMerbyjy Ha eBPOIICKO IPYIITBO:
noceb6Ha ImpaBmIa Koja je 3aKOH O NpUBPeJHNUM APYIITBMMA IPEIBUIEO 3a
oBy dopmy (lex specialis), v oniTa IpaBuIa Koja Ba>ke Y CBUMM OCT/IVM IINATA-
BJIMa KOja HUCY U3PUYUTO ypeheHa moceOHMM ofipenbama — Jakie OHa IIpa-
BIJIA KOja ce MHaYe NIPMMembYjy Ha (CpIICKa) aKIMoHapcKa apymTsa (lex gene-
ralis). OH HU Ha jefHOM MeCTy He IOMMIbe JUPEKTHY NpUMEHY Ofpenou
Ypen6e o Craryry CE, HuTH yroBopa WiaHOBa y INTamKMa 3a Koje je TO
U3PUYNUTO TNpenBuheHO, MaKo OHUM CTOje XMjepapXVjcKu BUILE Of Ofpenou
HalMoHanHor mpasa. [Topen Tora, HujefHa ofpenda HAIOHATHOT IIpaBa He
cMe fia Oyzie CympoTHa TUM, XMjepapxujcku BummM onpenbama.” Hajsax, sa
Jlajba pasMaTpama Of 3Hadyaja je ¥ ofipenba Koja je medumHMCama CempilTe
EBpornckor akiyoHapckor apymTsa ynyhyjyhm ga ce oHo ofpebyje ocHuBay-
KM aKTOM ¥ CTaTyTOM IIpeMa OIIITYM ofpefdaMa KOjuMa CPIICKO IIPaBoO
ypebyje cegymre gpymrrsa.”

Y Besu ca HaBelleHMM ofipefibaMa CPIICKOT 3aKOHa OBJe Tpeba IoaBY-
hu ma Ypenba, kao crienydnyan npaBHy MHCTPYMeHT paBa EY nma n crienn-

68  Yn. 5776 30I1],.

69  Bup. usBope mpasa Koju ce mpuMetbyjy Ha EBporicko apymurrso y wi. 9 Ypen6be o Craryry CE. Y xpBar-
CKOM 3aKOHY KOj¥ yBOZM OBy hOpMy y XpBAaTCKM TIpaBHM cycTeM npensubeHo je fa ,,Ako Ypenbom Huje
IITO JIPYTO HpoImucaHo, Ha Eyporicko mpymirso - Societas Europea (SE) ca cjemyurem y Perry6mmim
XpBaTcKoj 1 Ha APYIITBA ca cjepuiuTeM y Perry6mmim XpBarckoj Koja cypjenyjy y ocHuBamy Hekor CE-
a puMjerbyjy ce oppenbe obor 3akona“. Y. 2 3akona o ysohemwy CE. Takobe Buz. kako je HIp. TO
perynucao dpaHIycKit 3aKkoHogaBat, y wi. L.229-1 ¢panuyckor Tprosauxor sakonuka, (Code de com-
merce), TEKCT je HOCTymaH Ha appecu: http://www.legifrance.gouv.fr/affichCode.do?cidTexte=LEGI-
TEXT000005634379¢dateTexte=20131120, 6.4.2019, mpema koMe je mpemBubeno fma ce EBporcko
aKIMOHAPCKO [PYIITBO perymilie ofpendama Ypenbe 6p. 2157/2001, oHmMa 13 IOIIaB/ba 3aKOHA Koje
ce oce6HO OfiHOCe Ha EBPOIICKO aKIMOHAPCKO PYIITBO, KA0 U OHMM OfipefidaMa Koje ce IIpUMerbYjy
Ha aKIMOHAPCKA APYILITBA YKOAUKO HUCY Y CynpomHocmu ca mbuma. CIMYHO U 32 HEMAYKO IPABO, BUL,
wi. 1 Hemaukor 3akOHa KOjuM je oBa (opMa TPAaHIIOHOBAaHA y HaIMOHaIHO mpaso (Gesetz zur
Ausfiihrung der Verordnung (EG) Nr. 2157/2001 des Rates vom 8. Oktober 2001 iiber das Statut der
Europiischen Gesellschaft (SE) - SE-Ausfiihrungsgesetz - SEAG), foctymHo Ha agpecy: https://www.geset-
ze-im-internet.de/seag/SEAG.pdf, 9.4.2019.

70  Bup. um 577 cr. 3, kao u 4. 19 301I1]], xoju ypebyje cepuire gpymraa.
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duuHOo AejctBo. OHO ce HAPOUNTO OITIefid Y YMIbEHUIN 2 Cy HbeHe ofpende y
nenoctu obasesyjyhe 1 ma ce AupeKTHO (HENMOCPeTHO) NMPUMERY)Y Y CBUM
3em/baMa wraHumama EY.”! To 6u 3Haumno fa Ou, v mopes AMCKPUMUHATOP-
HUX Offpefi0y CPIICKOT IIpaBa, NPUIAJHMIM 3eMa/ba WwiaHuma EY mormm ma
OCHMBAjy EBpOICKO aKI[MOHapCcKO [pyWITBO, IO3MBajyhy ce AMPEeKTHO Ha
oppenbe Ypenbe o Craryry EBpomckor akmyoHapckor apymrsa. VMmak, y
npakcy 6u To 6uo mpobIeMaTdHoO, y3uMajyhu y 0631p ImocTojame JUpeKT-
HO CYNPOTHUX Ofipenby 3akoHa O IPMBpeSHUM APyITBMMA. 360r TOra OU
OVJI0 IOXKEJBHO Ja Ce O BpeMeHa Kaja CTyIle Ha CHary OHe JMCIIpaBe Ha HauuH
fla OfTOBapajy npaBHOM pexxumy EVY.

Ha ocHOBY IpeTX0HMX M3/Iarama MOXKeMO Jja 3aK/bydMMO fIa ofipesoe
KojuMa je EBPOIICKO aKIIMOHAPCKO APYIITBO YBENEHO Y CPIICKO IIPAaBO MMAjy
M3BECHUX BAXHMX HefjocTaTaka. [lomro cy m3MeHe 3akoHa O MPUBPENHUM
IPYLITBMMA KOje ce OfHOCe Ha yBoheme popMe eBpPOIICKOT APYIITBA YIMIbEHE
pamm ,IpeysuMama y npaBHM cucreM Penybnuke CpOuje mpaBHMX TeKOBJMHA
EBporncke yHuje u3 061acty KOpIopaTUBHOT IpaBa“, Tpebano je OBOM IuTa-
By MIaK mocsetuTy Behy maxmwy.”? Jlofgyiue, 1o IMpuMeHe IpaBuUIa Koja ce
OJIHOCE Ha eBPOIICKO [IPYLITBO MMa jour BpeMeHa. Ctora 6u Bpefeno IOHOBO
pasMoOTpuUTH CBe ofipefibe Koje ce ofHOCe Ha OBY (popMy, HAPOYNTO IOACTIIY-
hu crpyuny u Hayuny puckycujy. Hakon Tora 61 6110 mOXe/bHO U3MEHUTH
ofipenbe y iely Y KoMe HUCY Y CKIay ca IIpaBHUM TeKoBuHaMa EY.

VI 3akmpyvax

Cprcko mpaBo je M3MeHaMa 3aKOHa O IPUBPENHUM JPYLITBMMA U3
2018. rogvuHe IO NIpBM IyT HpefBuUAeno oxpenbe o EBporckoM akipyoHap-
ckoM ApyuITBy. Ibuxoa npumena opnoxeHa je go wrancrsa Cpbuje y EBporn-
CKOj YHMjU, 003MpOM J1a je ped 0 0COOeHOj CylpaHalMOHATHOj popMH, dnje
kopuinheme je moryhe camo 3a npunaguuke EY, kao u one ca EBporickor exo-
HoMCcKoT npoctopa (Vcmang, JInxrenmrajH u HopBemka). YHoueweM onpep-
61 0 EBpoIcKoM akIMOHapCKOM JpYIITBY Y CPIICKO IIPaBO 3aKOHOaBall je

71  Ha npumep, Buf. fepunannujy ypenode, Koja yKbydyje 06aBe3HOCT 3a ip>KaBe YIaHUIIE U [UPEKTHY
HPMMEH/BUBOCT Y IPaBY 3eMajba WIAHMIA y: 4. 288 YroBopa o dynkumonucawy EY, kao u y Teo-
puju: Paul Craig, Grdinne de Burca, EU Law: Text, Cases, and Materials, 2nd edition, Oxford Uni-
versity Press, Oxford, 1998, 106.

72 Bup. O6pasnoxeme Haipra 3aKkoHa KOjuM Ce Memajy U JONYHYjy ofpende 3aKoHa 0 IPUBPETHIM
npywrBuMa us 2017. rogune, 1. JIOKyMeHT je JOCTyIlaH Ha 3BaHMYHOM cajTy HaponHe ckymmTune
Penyormke Cpbuje, xao u Ha appecu: https://www.paragraf.rs/dnevne-vesti/300518/300518-
vest15.html, 4.4.2019.
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XKereo Jia ce mpumnpemu 3a wiaHcTBo Y EY, ncnymwasajyhu obaBese papu npey-
3MIMarba IpaBHMX TeKoBMHA EY y cpricku npaBHu cucrem.

[IpunukoM peduHMcama IIOjMOBa M OfpendM KojuMa je ypemmo
EBpOIICKO aKIMOHAPCKO APYLITBO, CPIICKM 3aKOHOJABAIL je HAPOUUTY XKy
IIOCBETMO YCTIOBMMA IOJ KOjuMa ce Ta popMa MOXKe OCHOBATI U PerucTpoBa-
™ y Peny6rmuny Cp6buju. Op numutatuBHO ypeheHux ycnosa, Hapodmro je
VICTAKHYT KPUTEPUjyM KOjy 3axTeBa Ap)KaBHY NPUIIAJHOCT APYIITaBa Koja
Y4ecTBYjy Y OCHMBamby EBPOIICKOT aKIIMOHAPCKOT APYLITBA.

OsBaj kputepujyM je oppebheH Ha AVICKpUMMHATOpaH HauuH, Oynyhu ma
Ce OCHMBarb€ €BPOIICKOT APYIUTBA YC/IOB/baBa TaKo /la Y eMY y4eCTBYje Haj-
Mambe jef[HO IPYIITBO KOje je perncTpoBaHo Ha Teputopuju Pemy6nuke Cpbu-
je (cpmcko ppymrBo). TakBOM Ofipe6OM yBefieHO je OrpaHNueme, Koje ce
Have/THO 3abpamyje 3eM/baMa WIaHMI[aMa Ha OCHOBY jefIHe OJf OCHOBHUX CJIO-
6ona n3 Yrosopa o ¢pynkumonucawy EY — cnobone kpeTama nmia, ocTBape-
HOj KpPO3 IIPaBO Ha HAaCTambNBabe.

Takobe je 0BOM AVICKPMMMHATOPHOM OfjpeiOOM CPIICKY 3aKOHOJaBall
cysuo MoryhHocTy kopuirhema oBe cynpaHanyoHanHe GopMe Ha TepUTOPUjI
Perry6mmke Cp6uje. Tume je, CyIpoTHO ApyrM HAI[MOHATHUM 3aKOHOJIABIIV-
Ma, CPIICKY 3aKOHOZIaBal] IPOMYCTUO NPWINKY Aa Ty GOPMY UCKOPUCTU paju
KOHKYPEHTHOCTM Ca IPYTUM Hal[MOHATHUM (opMaMa Koje Or0Bapajy aKImo-
HapCKMM JIPYIITBMMA.

AyTop mpemnaxke ma ce, ycen OpojHMX HefOCTaTaka KojuMa IOCToje y
CpICKuM ofjpefi6amMa 0 EBpOIICKOM aKIMOHAapCcKOM JApYIITBY, a OBfe je 6110
peur caMo o fledUHNUCAY MTPEKOTPAHNYHOT eleMEeHTa Kao YC/IOBa 3a HEeroBO
OCHIBambe, jOII jeTHOM pasMoTpe ofipefi6e 3aKOHA O IPMBPEJHUM JPYLITBAMA
KojuMa je ypeheHo EBpoICko akLIMOHApCKO APYIITBO, Pajiv €BEHTYA/THUX M3Me-
Ha. 3a TO MIMa jolI JOBOJBHO BpeMeHa, 6ynyhu jja he nmpumena oxpen6bu o Esporn-
CKOM aKI[IOHApCKOM JpyWITBY 3aBycutu ofi 6yayher wiancrsa Cpouje y EV.
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THE CROSS-BORDER REQUIREMENT FOR CREATION
OF A EUROPEAN COMPANY IN SERBIAN LAW

Summary

This paper examines existing legal regime of European company in Ser-
bian law, which will become applicable once the Republic of Serbia joins the
European Union. European Company is a supranational form, introduced wit-
hin EU by the Regulation No 2157/2001. Among imperative requirements, it is
explicitly provided that European Company can be formed under strict conditi-
ons. They include procedure during which European Company (SE) can be cre-
ated - merger by acquisition or formation of a new SE, formation of a holding
SE, formation of a subsidiary SE or transformation of a national limited liabi-
lity company into SE. Other condition to create SE includes cross-border ele-
ment, and requires that companies (or subsidiaries or branches) from two appli-
cable laws must be involved in formation of the European Company.

This paper critically examines how this cross-border element was defi-
ned in Serbian law. The paper concludes with recommendation to change the
existing regime in order to make Serbian law consistent with acquis communi-
taire. It also recommends further improvements in order to make Serbian Com-
pany Law applicable to European Company more competitive.

Key words: European company. — Applicable law. - Seat. - Right of establis-
hment. - Discriminatory provisions.
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