Ip Huxona BOOVIPOT A*

MN3Y3ERE JABHOTI U3BPIIUTE/bA**

Pe3sume

JeOHO 00 ueHmpanHux numarea Koje ce 0OHOCU HA NOJONHA] jasHO2
uzepuiumerna jecme obesbehusarve rezo6e HeNPUCMPACHOCMU Y 00HOCY HA
cmpanke U3BPUIHOZ NOCMYNKA. Y MoM CMUCTY mpeba pasmMompumu Ha4uH
odpehusarwa jasHoz usspuiumerna koju he nocmynamu y KOHKpPemHoMm uU3ep-
WHOM NOCMYNKY, anu u mozyhHocm rezo06e npomere 00 koje mosxe 0ohu Kaxo
80/bOM CMPAHAKA, MAKO U HA 3aXMes camoez jaéHoz usepuiumerna. VMako cy
jasHu usspuiumenu yeedeHu 3akoHom o u3spuiery u o06e3behery u3
2011.200uHe, maj 3aKoH Huje 00 Kpaja 0epuHUCAO HUXO8 NONIOHA], 4 HAPOUU-
Mo 00HOC npema CMpaHKkama U3BpuiHoz nocmynka, 00K je 3axmes 3a usysehe
jasnoe uzspuiumena 6uo Hedo3eomweH. IIpobnemamuuan je 6U0 00HOC jasHoz
usspuiUmena U U3BPUIHOZ NOBEPUOUA, jep je Y HeKUM cumyauujama jasHu
usspuiUmerL HACMynao KAao twez206 NyHOMORHUK, 00K cam U3BPUIHU OYHCHUK
Huje moeao da mpaxu usysehe jasHoz usspuiumerna. Baxmehum 3axonom o
uzepuiervy u obesbehery xoju je cmynuo Ha cHaey l.jyna 2016.200uHe 080
numatve je peuleHo Ha Opyeaquju HA4UH, anu je npakca nokasana 0a kaoa je
peu o usysehy jasHoe usspuiumena nocmoje oopeherna nymarva u 3noynompebe
y npumenu 060z uncmumyma. C mum y ee3u, y pady hemo ananusupamu
3AKOHCKA peulerbd U yKAa3amu Ha ONacHOCMU Koje HOCU no2peutHo cxeamatrve u
npumerusarve pasnoea 3a usysehe jasnoe usspuiumerna.

Kmyune peuu: jasHu usspuiumern, usysehe u uckmwyuerve, AKMUBHA Te2UMU-
MAayuja 3a NOOHOUletve 3aXmesd, Passiody, NOCMYyNnax u 00ayke 0 3axmesy.

* BaHpenHu npodecop IIpaBHor dakynrera YHuBepsuteTa y Beorpany
**  Pajje HaCTao y OKBUPY IIpOjeKTa ,,VIeHTHTeTcKM Mpeobpaxaj Cpbuje” koju ce peanusyje Ha
ITpaBHOM dakynreTy YHuUBep3utera y Beorpasy.
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I OgpebuBame jaBHoOr N3BpuINTe/Ba KOju he mocrymaTu
Y KOHKPeTHOM M3BPIIHOM IOCTYIIKY

3akoHOM 0 M3BpIIewY U obe3behemy' mpommcano je fa je jeman of
00aBe3HMX e/leMeHaTa IIpefiIora 3a M3BpLICHe U Ha3HaYMBambe jaBHOT U3Bp-
myTe/ba Koju he y KOHKpPEeTHOM CITy4ajy CIIpOBOAUTY M3BpLIEHE. Y MPENIoTy
3a U3BpIlebe Ha3HAUABAjy ce MACHTM(PUKAIVOHY IOAAIY O U3BPILUIHOM IIOBe-
PUOLY U M3BPUIHOM AYXHUKY (wiaH 30), M3BpIIHA MCIpPaBa, IOTPAXXNBabe
M3BPIIHOT IIOBEPMOLIA, je[IHO CPE/ICTBO MM jeflaH IpeaMeT WINM BUIIE CPefi-
CTaBa M IIpefiMeTa U3BPLIEHa, M APYTY IOAALM KOjU Cy IOTpeOHM 3a CIPOBO-
bewe msBpuema (wian 59, ctas 1 3110). V3 npeior 3a usBplierme Mpumake
ce M3BPIIHA JCIIpaBa y OPUTMHAIy, OBEPEHO] KONMj/ MM NPENNUcy, 1 gpyra
ucrnpasa ofpeheHa 3aKOHOM ¢ TMM IITO M3BpPIIHA JMCIPaBa MOpa /I CAIP>KN
NOTBPAY 0 u3BpuIHOCTK (wiaH 59, ctas 2 3V10). Ako ce Ipeasior 3a U3BpLIeHe
IOJHOCU CYZly KOjU je y IPBOM CTEIeHy OJIIy4MBao O MOTPaKMBAIby U3BP-
LIHOT TIOBEPUOLIA, Y3 Iera cé He MPWIAKe N3BPIIHA MCIIPaBa, a ¥ aKO Ce Ipu-
JIOKM He MOpa Ja Cafp Xy HOTBpAy o m3BpurHoctu (wraH 59, cras 3 3110).
[Tpemnor 3a m3BplIeHe MMOJHOCY Ce Y HajMamwe 4eTUpy Npumepka (wiaH 59,
cras 4 3110).

AKO ce Tpenor 3a M3BpIUEHE IMOJHOCK Ha OCHOBY BEPOMIOCTOjHE
JICIIPaBe y HhEeMY Ce Ha3HayaBajy MOJaly O M3BPLIHOM IIOBEPMOLY U U3BP-
IIHOM JAY>KHMKY (41aH 30), Bepo[jOCTOjHA MCIIpaBa, HOTPaKMBahe M3BPIIHOT
IIOBEPMOLIA, jeHO CPELCTBO MM jelaH IIPEIMET, U/ BUILe CPEeNCTaBa U Ipej-
MeTa M3BpILewa, U JPYTY MOJAIY 1 UCIIpaBe Koju Cy MOTpeOHN 3a crpoBobe-
me usBpuema (wian 62, cras 1 3VO). Ilpemnor 3a usBpuIeme Ha OCHOBY
BEPOJIOCTOjHe MCIIpaBe MOpa Jia Cafp KM U 3aXTeB fia Cyf, 06aBexKe M3BPIIHOT
AY>KHMKA Jla HAMUPY HOBYAHO IOTPaXkKMBakbe M3BPIIHOI IIOBEPMUOLIA C OfIMe-
PEHUM TPOUIKOBMMA ITIOCTYIIKA Y POKY Off OCaM JJaHa, a Y MEHNYHUM CIIOPOBU-
Ma y POKY Of IIeT JaHa Of laHa [JOCTaB/batba pelllerba, U 3aXTeB Jla Ce Ofpeau
U3BpLIEHE DAyl HAMMPEHha HOBYAHOT IIOTPaXKMBatbha N3BPUIHOT IIOBEPUOLIA U
TPOIIKOBA M3BPUIHOT MOCTyNKa (WiaH 62, craB 2 3V10). V3ppiHn nosepuarg
[y>KaH je J1a y3 IPeIOr MPUIOKI BEPOMOCTOjHY UCIIPABY Y OPUTMHAITY, OBE-
PEHOj KOIMjy WM IPENNCY, a CTPaHy BEPOMOCTOjHY UCIIPABY CYLCKU IIPEBO-
[VUIAI] MOpa IPETXONHO Ja IpeBelie Ha je3NK KOji je y CIyOeHoj yrmorpebu y
cyny (wraH 62, craB 3 3M10O). AKo cy cTpaHKe 3aK/by4nje CIOpasyM O MECHO]
HaJIZIeXKHOCTH, U3BPLIHY IIOBEPU/IAL, MOXKe TPAXKUTH Y IIPEJIOTy 3a U3BpILe-
e Jla Ce, aKO IOCTYIaK Oye HacTaB/beH Kao IO IIPUTOBOPY IPOTUB IUIATHOT

1 3akoH o0 m3Bpiieny u obesbebewy— 3MO, Cnymbernu enacnux PC, 6p. 106/2015, 106/2016,
113/2017.
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HaJIoTa, IOCTYIIaK HACTaBy IIpeJ, CyAOM KOji je MECHO HaJlJIeXXaH I10 CIIopasy-
MY O MECHOj HaJJIEKHOCTH. VI3SBpHIHM moBepmial, Ay>XKaH je Ja y3 Ipeiaor
IPWUIOXKY CIIOPAa3yM O MeCHO]j HajimexxHocTu (wiaH 62, ctas 4 3110). IIpensor
3a M3BpIIEE payl HaMJpeha HOBYAHOT IIOTPAXKMBamba MOXKe ce ofHeTH 6e3
Ha3Ha4MBamba IpeIMeTa U CPECTBA U3BPIIEHA, Y KOM CIIy4ajy ce y pellemy O
U3BpILICHY He HaBOJle CPECTBO M IIpeiMeT M3BpIIewma, Beh ce m3Bpiueme
ompebyje Ha I1e/IOKYIIHOj UMOBVMHM U3BPIIHOT AY>KHMKA (WIaH 60, craBoBM 1 11
3 3110O), npu 4emy je y mpakcu CIIOPHO Jja JIM Ce TO OJHOCY CaMO Ha M3Bpllle-
b€ Ha OCHOBY M3BpILHE JICIIpaBe, YIM U Ha U3BPILIEHhe Ha OCHOBY BEPOJOCTOj-
He JICIIpaBe, 0031poM fa wiaH 62, cta 1 3V10 npomucyje fa mpepior 3a n3Bp-
Iee Ha OCHOBY BEPOJOCTOjHE MCIPAaBe MOpa Jja Cafp>KM HasHa4YMBambe jefi-
HOT M/IM BUILE CPeACTaBa U NpeMeTa U3BplIeHa, a WIaHoM 67, ctaB 2 3V10
IIPOIMCAHO je Jla pellehe O M3BPUIEhYy Ha OCHOBY BEPOJOCTOjHE MCIIpaBe
MOpa Jja Cafip>KM je[JHO WJIM BULIE CPE/ICTaBa U NpeIMeTa U3BPLIEHA.

be3 063mpa Ha TO [ja /M ce TIPEMIOT 3a U3BPIIEHE IIOFHOCK Ha OCHOBY
V3BPLIHE MIM BEPOJOCTOjHE MCIpaBe, M3BPLIHM IIOBEPU/IALL je AyXXaH Ja y
IpeJJIoTy 3a M3BpIIeHhe Ha3HaYl KOHKPETHO ofipeheHOr 1 MecHO HafjIe)KHOT
jaBHOT U3BpLINTe/ba KOju he ma cripoBene usBpiewe (wiaH 63 3110). To mopa
OMTH jaBHM M3BPIUNUTEb M3 KPyra MeCHO HAJIOKHMX jaBHUX U3BPIINTE/bA, A
MeCHa HaJIJIeXXHOCT jaBHOT U3BpIINTE/ba perymucana je ywianoMm 10 3MO. Japun
U3BPLINTE/b CIIPOBOAM M3BPILIEHE pPellleha O U3BPLIEHY Ha OCHOBY U3BPIIHE
VI BEPOMIOCTOjHE MCIPaBe M pellerha O MPETXOLHO]j WM IPUBPEMEHO] Mepy
KOje JIoHece CyZ 3a 4ymje moppydje je mmeHosaH (wraH 10, craB 1 31O). On
MOXKe Ipefy3suMMaTy pajitbe ¥ M3BaH IOApPYYja 3a KOje je MMEHOBaH, caM WA
IIPEKO jaBHOT M3BpIINTe/bA C Apyror noppyyja (wian 10, cras 2 3110).

OpnpebuBame jaBHOT M3BpLINTE/HA CACTABHM j€ [IeO pellerha O M3BpIIIe-
wy. Ymanom 68, cras 1 3V1O npomnmncaHo je [ja ce y pellelny O U3BpLIEHY Ha
OCHOBY M3BpIIIHE M/IU BEPOLOCTOjHE VICIIpaBe ofpehyje fa u3Bplueme CrpoBo-
X jaBHM M3BPIIUTEH KOTA je M3BPIIHMU IOBEPU/IAl] Ha3HAYMO Y IPEMJIOry 3a
u3BplIeme. Peliere 0 U3BpIIEHY MOXXe ce TI0OMjaTH Y JieNy Y KojeM je ofpe-
ben jaBuy usBpumTes Koju he mocrymaTy, u To camo 13 pasiora ako oppebe-
HI jaBHU M3BPILINTE/b HMje MecHO HajiexxaH. Oxpenbama 3O Huje nspuyn-
TO TIPOIMCAHO Jia Ce pelllehe O U3BPIIeY MOXKe IT00KjaTy 1 300T Tora IITO je
BIIMe ofpeheH MeCHO HajjIeXKaH jaBHYU M3BPIINTE/b Y OFHOCY Ha KOTa IIOCTOjI
pasnor 3a MCK/bydewe mnm usysehe, amu cMaTpaMo Aa TakBa MOTYRHOCT
IIOCTOj! U Jja OHa Ipou3nasy u3 wiana 39 3MO koju nponucyje CXogHy npu-
meny 3I1I1 y mocrynky nsBpiuema 1 o6esbehema.
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JaBHU M3BpIINTEb MOXKe 00ABECTUTH CYJ, fia je CIpeYeH Jja IpuXBaTu
cripoBobeme U3BpIIeHa, Y POKY Of IIeT JjaHa Off JaHa IIpyjeMa pellema Koje
Tpeba fa n3Bpim (wiaH 69, cras 1 310). Cyn ogmax npocnelyje obaBerreme
M3BPIIHOM IIOBEpUOLly U HO3MBa ra fia y ofpeheHOM pOoKy HasHaum Apyror
jaBHOT M3BPIINTE/bA, MIHAYE CE M3BPIIHN ITOCTYIIaK 00ycTaB/ba (WIaH 69, cTas
2 3MO). Axo usBpUIHM NOBepual 01arOBpeMeHO HasHAa4M JPYTor jaBHOT
U3BPIINTEBA, CYJ, JOHOCHU pelllerbe KOjUM Yy TOM IIOITIE[ly Meba pelleme O
usppuieny (wiad 69, cras 3 3110). [IpoTus Tor pelnema [03BO/bEH je IPUTO-
BOp, a/I1 CaMoO aKO APYTYU jaBHY U3BPIINTE/b HYje MECHO HajjIeXkaH (WiaH 69,
craB 4 3110).

Y u3BpIIHOM NOCTYNKy KOjU Ce€ BOAM Pajyl HaMupema HOBYAHMX
MOTPaKMBama HACTa/IMX 13 KOMYHA/THUX yCIyTa ¥ CPOIHMUX JEaTHOCTH, jaB-
HJ U3BPILINTE/b je ICK/bYYMBO HAJIe)XaH He caMo 3a CIIpOBOheme M3BplIeHa
HETO ¥ 33 OTy4MBambe O JOMYIITEHOCTH ¥ O OCHOBAaHOCTH IIpefijioTa 33 U3Bp-
meme. 3a ogpebnBame mocrymajyher jaBHOr m3BpmmTe/ba y TOM IIOCTYIIKY
Ba)XI ITocebaH IpaBHM peXXuM. VI3BpIIHM moBepwal AyXaH je fa Ipe Moj-
HOIlIela IIpe[iora 3a M3BplIeHe Ha OCHOBY BEPOJOCTOjHE MCIIpaBe pajyu
HaMJpema HOBYAHOT ITOTPaKMBamba HACTA/IOT U3 KOMYHATHUX YC/IyTa M CPOJ-
HUX Jie/TaTHOCTU 3axTeBa of, KoMmope jaBHUX M3BpHINTE/bA [ja OPEAY jaBHOT
u3BpIINTe/ba KOMe he MmojgHeTH IpeIor 3a U3BpIleme. 3aXTeB, opey oCTa-
JIOT, Cap>KM MMe M Tpe3uMe WIN MOCTOBHO MMe CTpaHaka, MpeOuBaIuIITe,
OJHOCHO OOpaBMIITe CTPaHAKa M MaTUYHM OPOj M MMOpecKy upeHTnduKanmo-
HU 6poj aKo je CTpaHKa IPaBHO /NILie, IPeAY3eTHNUK WM PU3UYKO JIMIe Koje
obaBspa mematHOCT (wiaH 393, ctas 1 3110). Komopa je gy>kHa fa OATOBOPU Ha
3aXTeB M3BPLIHOT IIOBEPMOLA Y POKY Off IIET JaHa Of laHa IIpMjeMa 3aXTeBa,
Bojehu pauyna o Tome fja ce jaBHUM u3BpIINTe/BY Ofipedyjy paBHOMepHO, mpe-
Ma a30y4HOM pefy ymmca y MMEHUK jaBHUX M3BPILINTE/bA U 3aMeHMKA jaBHIX
U3BPIINTE/BA U Jia je 3a IOCTyIame IO MPEeory 3a M3BPIIEHE UCK/bYINBO
HaJjjIe)XaH jaBHY M3BPLINTEb HA YMjeM MOAPYYjy USBPIIHY NY>KHUK MMa IIpe-
6uBanuuite, 6bopaBuinte win cepuiure (wiaH 393, cras 2 3110). Axo Komopa
He O[IFOBOPY Ha 3aXT€B M3BPIIHOT IIOBEPMOLA Y POKY Of II€T JaHa, U3BPLUIHNU
HOBepWIAl] CaMOCTATHO ofpebyje jaBHOT m3BplMTe/ba Ha YujeM MOAPYYjy
U3BPIIHM AY>KHMK MMa IpebuBannuite, 6opasuiute i cegumTe (wiaH 393,
craB 3 3/10O). JaBHM U3BpIINTE/b AYXKaH je /ja 0f0aIy MpeasIor 3a U3BpLICHe
aKO MY M3BPILIHM IIOBEpIIALL y3 IPEIJIOr 3a U3BpIIEHE He NOCTaBU O[LOBOP
Komope 13 xora mpousiasu jia je 3a jaBHOT usBpumresba ofpehen ynpaso oH,
WIM aKO He JJOCTaBM JIoKa3 1a KoMopa Huje ofroBopna Ha 3aXTe€B V3BPLIHOT
IIOBEPUOL[Aa ¥ POKY Of IeT pajHux faHa. IIpoTuB pemrema o opdanyuBamy
IpefyIora 3a U3BpLIee T03B0JbeH je mpurosop (wran 393, cras 4 3110). [Tog-
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HOIlIemhe U Cafp)KMHY 3aXTeBa M3BPIIHOT IoBepuoua Komopu, cappxmuy
oziroopa Komope u Haunn Ha koju Komopa focraB/ba OirOBOp M3BPIIHOM
nosepuoly nogpobunje npomncyje Komopa (unan 393, cras 5 3110).

II Pasno3u 3a usysehe jaHor nusBpuurepa

V3ysehe jaBHOT M3BpIINTE/bA, OJHOCHO IIPABO fla Ce 3aXTEeBa HETrOBO
nsysehe yBemeHo je Baxehum 3akoHOM o usBpuiewy U o6e3behemy ns
2016.rogune. [Topebewa pamu, wiaHom 31, ctaB 2 3akoHa O M3BpIIEHY U
o6e36ebhemwy 13 2011.roguHe 6110 je MPOMIMCAHO Jla 3aXTeB 3a usysehe mpen-
CefHMKA CyZia, CYACKOT M3BPIINTe/ba U M3BPLINTE/bA HIje [03BObeH.> OBaKo
dbopmynucana 3akoHcKa ofipenda He mocTtoju y Baxehem 3MO. JaBHu m3Bp-
IINTEb je MOopex CyAa, LeHTPAHY OpTaH M3BPILIHOT ITOCTYIKA, KOj)I HEe CaMo
lla TpefysuMa pajiibe CIpoBohema M3BplLIeHa Beh M HOHOCK pelema U
3aK/byuKe KaJia je Ha TO 3aKOHOM OBjIalIheH, Ia je y MHTepecy MpaBUYHOCTY
M3BPILIHOT ITOCTYIIKA Jja ce OMOTyhu mopHoIIe ke 3aXTeBa 3a beroso usysehe. *

[Toce6bHO oOceT/BMBO IUTame jecTe obe3behyBame HeNMPUCTPACHOCTU
jaBHOT M3BPLINTE/bA Y OAHOCY Ha U3BPIIHOT oBepuona. V36op nocrymajyher
jaBHOT M3BPLINTE/ba 3aBYUCHU OFf BOJ/bE M3BPLIHOT ITOBEPMOIIA YICKa3aHe Y IIpefi-
JIOTY 3a M3BpLIeHe. JefHOM m3abpaH mocTynajyhu jaBHM M3BpIINTEH MOXKE
OUTK TIpOMereH BO/HOM M3BPIIHOT IOBEPHUOIIA, 6e3 MKAKBOT 0OpasioKera
(wnan 139 3MO). Ynan 138 3O HOocu Ha3uB ,,OfHOC U3BPIIHOT TOBEPUOIIA
Y jaBHOT M3BpLINTe/ba.“ JaBHM MSBPLINTE/b M3BOAYM CBoja oBnauthema 13
3aKOHa U CTapa ce 0 TOMe Jia ce M3BPLIHM [TOBepIIal] ITO OpsKe ¥ TOBOJbHMjE

2 CympoTHo ToMe, ofpenbom wiaHa 350, Tauka 4 MCTOr 3aKOHA HOPMUpPAHA je TeXa TUCLUIIMHCKA
HOBpefa Koja je IocTojana ako O M3BPIINTE/b MPEfy3uMao pajiibe Y IOCTYIKY Y KOjeM HOCTOju
PAasJIor 3a HETOBO UCK/byYerbe.

3 ITopebemwa papu, ogpendama 3IIII mpomucaHo je fa ce MOXKe TPaXKUTU MCKbyderme 1 usysehe
BelITaka. Beurrak Moxe fja 6y/ie MCK/bydeH WU M3y3eT U3 MCTUX Pasjiora Kao U CyAuja Wi Cyauja
nopoTHUK (WwiaH 266, cras 1 3IIIT) CTpaHKa je Ay)XHa [a IOfHeCe 3aXTeB 3a 13y3ehe BeluTaka, Kaj
casHa la IIoCTOju pasfor 3a m3ysehe, a HajkacHMje Ipe ImoveTKa M3BoDherma JOKasa BelTayeheM
(uman 266, cras 2 3I1I1). ¥ saxresy sa usysehe crpaHka je gy>xHa [ja HaBefje OKOJTHOCTH Ha KOjuMa
3acHyBa 3axTeB 3a usysehe (wran 266, cras 3 3IIII). O saxreBy 3a usysehe Beruraxa ofmydyje cys
(umaH 266, cras 4 3I1II). IIpoTus pemerma KojuM ce ycBaja 3axTeB 3a usysehe Bemraka Huje 703BO-
J/beHa >Kaba, a IPOTUB pelllerha KOjUM Ce 3aXTeB ofb1ja Huje [O3BO/beHA IOCceOHa >Kanba (wiaH
266, cras 5 3I1IIT). Ako je cTpaHKa ca3Ha/a 3a pasjIor 3a UCK/bydembe WM usysehe Belraka mocrue
U3BPIIEHOT BeIUTayema U MPUTOBapa BellTauermy U3 TOT Pasjora, cyA he ma mocTymm xao fa je
3aXTeB 3a UCK/byUerbe WK u3ysehe mofHeT mpe M3BpIIEHOr BeluTadema (wiaH 266, ctas 6 3110).
ITpaBo fia ce TpaXKy MCK/by4erbe M u3ysehe BelTaka TOTMYHA je TIOCTEANUIA 3HAYAjHE YIOTe KOjy
BEIITAK MMa y MAPHMYHOM IHOCTYIIKY. YIIpaBo 300T TOra Huje MMaja HMKaKBOT CMMC/Ia 3abpaHa
HOJHOLIeHha 3axTeBa 3a usysehe msppiumresba (4nan 31, cras 2 3110 2011), umajyhu y Buny mero-
Ba 3HaYajHa oB/lamiherma y M3BPIIHOM IIOCTYIIKY.
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HaMUPHU Y3 MOIITOBabe 3aKOHA ¥ IpaBa U3BPIIHOT Ay>XKHUKa (wiaH 138, cTaB
1 3M10O). JaBHM U3BpIINTE/b HUje AY>KaH Jia ce MOBUHYje IPEAsIOTy U3BPIIHOT
noBepuola jja IpefysMe WIn He Ipefly3Me HeKy pajilby Ha KOjy je caMo jaBHU
u3BpIIMTe/b OBMaitheH. AKO Cy U jefjaH M Apyry oBjaimrheHM ja Ipemy3my
UCTY Pajmy, jelaH He MOXXe Iia OIl030Be paawy apyror (wian 138, craB 2
31O). JaBHN n3BpmmnTe/h HEe MOKE U3BPIIHOM IIOBEPUOIY OTKA3aTH CIIPOBO-
hemwe nsBpiema (wian 138, cras 3 3110).

Ynanom 68, cras 2 3VIO mpomnmcaHo je Ja M3BPLIHYM JY>KHUK MOXKe
3axTeBaTy usysehe jaBHOT M3BpLINTE/bA CBE HO OKOHYAMba M3BPUIHOT ITOCTYII-
Ka. VMako wian 68 3M10 Hocu HasuB ,,OnpehuBaibe jaBHOT M3BpIINTE/bA U U3Y-
3ehe®, pasnosn 3a usysehe H1UCy HOpMUpPAHU TUM YIAHOM, HETO WiaHOM 495
31O, xoju ce Hanasu y cegmoM pieny 3/10O, Koju HOCU HA3UB ,,JaBHU U3BPILNK-
Te/bU, U TO Y OKBUPY Jipyre raBe oBor jena 3/0 koja Hocu HasuB ,,OBna-
urhera U Jy>KHOCTY jaBHOT U3BpIINTEHA.

Yran 495 3MO Hocu HasuB ,,Pa3mosu 3a usysehe jaBHOr msppmre-
pa.“ Pasnukyjy ce pasnosu 3a UCK/byuerbe U pas3nosnu 3a usysehe. JaBHu usBp-
HINTe/b M3y3UMa Ce Y IIOCTYIIKY Y KOMe Ce HEeITOCPeLHO MY IIOCPeJHO OTydy-
je O meroBuMM IpaBMMa 1 obaBe3aMa I IIpaBMMa 1M obaBe3aMa HETOBOT
CYNpY)XHMKA WIM BaHOPAaYHOT IapTHepa WIM KPBHOT CPOJHMKA y IIPaBOj
VHUjY, @ Y TOOOYHO] TMHUjU IO YETBPTOT CTelleHa CPOICTBA MU O MPaBuUMa
1 ob6aBesaMa JIMIla ca KOjuMa je y OGHOCY CTapaTesba, YCBOjUTe/ba, YCBOjeHIKa
WIN XpaHUTe/ba, KOjuMa je 3aKOHCKM 3aCTYIHUK UM Yy IOCTYIIKYy y KOMe ce
ojyTy4yje o mpaBuMa 1 obaBe3aMa IMIPABHOT JIUIA YNju je ocHUBaY (wiaH 495,
craB 1 3MIO-uckpyueme). JaBHM U3BPUINTEb U3Y3MMa Ce U AKO je ca CTpaH-
KOM 61O y IIOCTIOBHOM OJIHOCY ITOBOZOM KOTa Ce CIIPOBOJY M3BPLIEHE WK
aKo je 61O 3aCTYITHMK WM OITOBOPHO JINIle y TIPABHOM JIAIY KOje je CTpaHKa
y moctynky (wiaH 495, cras 2 3/0). Maxko ce y wrany 495, cras 2 3/O roso-
pu o usysehy u3 gopmynaimje 3akoHCKOT pasiora 3a usysehe jacHo je ma je u
OBJIe 3aIIPaBoO ped o NCK/byUewny. Ha To ynyhyje u ompen6a unana 527, Tauka 8
31O xojoM ce mpomucyje fa MOCTOjM TeXKa AVCLUIUIMHCKA ITOBpeia Kaja jaB-

4 IIpeHOPMUPAHOCT, HEIpErTefHOCT 1 JIOa CUCTEMATHKa 3aKOHCKMX HopMu mpumehyje ce n y
xomenTapuma Bakeher 3V10. Y KomenTapy 3akona o usspuiemny 1 obesbebhemy, unju cy ayropu
He6ojura IMapkuh n Mnager Hukomuh y Tekcry xoju npatu uman 68 3VIO ykasyje ce fja 3aKoHO-
faBal HM Ha KOjM HauMH, YaK HM IIOCPEJHO HMUje 03HAYMO KOjM Cy TO Pa3/osy KOju MOTy OuTH
MCTaKHYTH 3a u3ysehe jaBHOT M3BpIIKMTE/bA ¥ TIOTOM Ce 3aK/bydyje Kako ce pasnosu 3a msysehe
CyaMje He MOTy I10 ayTOMaTU3My MOTY NPUMMEHNUTY Ha jaBHOT M3BPIUUTE/bA. Y TEKCTY KOjU IpaTh
uman 495 31O (xoju ce Hamasy y fiey 3aKOHA IOCBeheHOr jaBHUM U3BPIINMTE/bMMA) KOMEHTApU-
Iy Ce IOjefiHM Pa3/o3y 3a usysehe jaBHOT M3BpILINTE/bA KOjU Cy Y TOM 4IaHy HaBefeHU. Bumern
Heb6ojura Ilapkuh, Mnagen Hukonuh, Komenmap 3axona o usspuwiersy u obesbehervy, beorpan
2018, 159-160, 669.
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HI U3BPLINTE/b Ipefy3uMa pajilbe Y IOCTYIKY U Iope]] OCTOjamba pasjiora 3a
UCK/byuelbe, a OHJIa ce y 3arpaau ymyhyje Ha wian 495, craBose 1 u 2 3UO.
Ynanom 495, cras 3 3O nponucaHo je ga ce jaBHU M3BPLINTE/b U3Yy3MMa U
aKo pyre uMibeHMIle JOBOJE Y CyMIbY HeTOBY HEIIPUCTPACHOCT.

AKo ce ymopefie pasnosn 3a MCK/bydemwe CyAMje IMPONMCAHM YIAHOM
67, ctaB 1, Tauke 1 go 7 3IIII u pa3nosn 3a UCK/byderme jaBHOT M3BPILINTE/bA
MpONMCaHN WIAHOM 495, ctaB 1 u 2 3V1O MoxXe ce younTu fia je Kpyr pasjiora
3a UCK/by4ere jaBHOT U3BPIINTE/bA Y M3BPIIHOM IIOCTYIIKY VKU Of] Kpyra pas-
JIora 3a UCK/byuyerme CyAMje Y HapHUYHOM IIOCTYIKY, jep ce HeKU Of pasjiora
IMPONVCaHM WIAHOM 67, ctaB 1, Tauke 1 go 7 3IIII He mory mpumeHuT 1 Ha
jaBHOT M3BpUIMTe/ba MMajyhm y BUAY HeroBe HAJUIKHOCTU Y M3BPLIHOM
IIOCTYTIKY. Pa3nosu Koju foBofe o UCK/bydema CyAMje y IapHUIHOM ITOCTYII-
Ky, a KOji HICY HaBefleH! Kao Pa3/io3y 32 UCK/byuerbe jaBHOT M3BPLINTEDA,
MAKO Ce Ha bera MOTY NPUMEHUTH, MOry ce uctahu kao pasnosu 3a msysehe
jaBHOT M3BPIINTE/bA, jep MOpeJ, pasjiora 3a BHeroBoO MCK/byderwe IPOMMCAHNUX
yaHoM 495, ctaB 1 u 2 3M10, n3ysehe jaBHOT U3BpIINTE/BA C€ MOXKE TPAKUTH
U U3 JPYTMX pasjiora Koju JOBOJE Yy NMUTAaby HeroBy HEIPUCTPACHOCT (WIaH
495, cras 3 3110).

III AKTBHA TernTMManyja 3a MOTHOLIECHE 3aXTeBa
3a usysehe jaBHor nsBpmmnremba

[Ipema oppenbu umana 68, craB 2 3V1O, saxreB 3a musysehe jaBHOr
U3BpLINTE/bAa MOXKe IOJHETY CaMO U3BPIIHM IY>XKHUK. VI3BpUIHUM IoBepual]
MO>Ke TPOKUTU MPOMEHY MOCTymajyher jaBHOT M3BPINNTE/bA KOjU CIIPOBOAY
usBpiewme (wiaH 139, craB 1 3MO) u Taj 3aXTeB M3BPUIHOT MTOBEPMOLA HE
Mopa jia Oyze o6pasiokeH. Y TOM C/Ty4ajy jaBHYM M3BPIINTE/b JJOHOCK 3aK/by-
yaK 0 06ycTaBu cripoBolherba U3Bpliema mpefl UM 1 ofpehuBamy apyror jas-
HOT M3BpIINTE/bA, U YCTYIA CIMCe APYIOM jaBHOM M3BpLINTE/bY, KOjU OfMax
JIOHOCU 3aK/by4aK O HacTaB/bawy u3Bpiiewa (wian 139, cras 2 3110). Camo
OCTOjatbe MOTyhHOCTHM ITpOMeHe MOCTymajyher jaBHOT U3BPIINTE/hA HE I0BO-
IV Y MNUTamke MPaBoO M3BPIIHOT MOBEpUOLA fla TPaKM eroBo msysehe jep
MHCTUTYT u3y3eha Tpeba ma ob6e3benu HempucTpacHO cybhere, a mpaBo Ha
HeNIpUCTpacHO cybeme uMajy obe cTpaHKe M3BPUIHOT ITOCTYIIKA, KaKO U3Bp-
LITHY TTOBepuJIall, TaKO ¥ U3BPLIHY JY)KHUK.

Kaga cy y nuramy y4ecHMIM y M3BPIIHOM IIOCTYIKY (/uija kKoja y
M3BPIIHOM TIOCTYIIKY MM TIOCTYIIKY 06e36ehera ocTBapyjy Heka cBoja mpaBa
UM TIpaBHE MHTepece, a HUCY CTpaHKe y MOCTYNKy— 4IaH 2, Tauke 5 U 6
31O0), Ta nuia, npeMa oxpen6bu drana 68, ctaB 2 3V10O HUCY aKTUBHO JIETUTH-
MICaHa 3a MOJHOIIEHhe 3aXTeBa 3a u3ysehe. Y TOM CMUCTy MOTy ce HaBeCTU
THojellMHe CyACKe OfIyKe KojuMa je 3axTeB 3a M3ysehe jaBHOr msBpimTeba

700



APBUTPAKHO, CTEHAJHO 1 M3BPIIHO ITPABO IIpaBo u npuBpena

MOJHET Off cTpaHe Tpeher nuila ogbaveH kao Heo3BobeH.” OHemoryhaBamwe
y4eCHMKA Y M3BPILIHOM IIOCTYIIKY Ja IOJIHECYy 3aXTeB 3a usysehe mam mckmby-
Jerbe jaBHOT M3BPIINTEbA MPOOIEMATUYHO je 300T TOTa IITO jaBHM U3BPILNU-
T€/b Y U3BPILIHOM IIOCTYIIKY OJiTy4dyje ¥ O IIPaBHUM CPE[CTBMMA YYECHUKA Y
IIOCTYTIKYy. TaKo jaBHM U3BPIINTE/b Y IPBOM CTEIIeHY OfIydyje O JO3BO/bEHO-
CTM ¥ O OCHOBAHOCTHM ITpuroBopa tpeher nuia, y mocTyniuMma y KojuMa jaBHI
U3BPIINTEb CIPOBOAM M3BplIeme. OCUM TOra, Kafia jaBHM U3BPILIUTE/b CIIPO-
BOJV U3BPIIEHE, OH Y IIPBOM CTEIIEHYy OJIy4dyje U O I03BO/EHOCTH M O OCHO-
BAHOCTY 3aXTeBa 32 OTK/Iambalbe HEIPABMIHOCTU KOjU IOpe], CTpaHaKa, MOTY
MOJHETH ¥ YIeCHUIM Y U3BPIIHOM NOCTynKy (wian 148, ctas 1 3M10O). JaBau
U3BPIINTE/b OIJIYYyje ¥ O O0YCTaBM M3BPIIHOT MOCTYIIKA pellleheM IPOTUB
KOT je J03BO/beHa >kaj10a, Kao 1 O IPe/Iory 3a Ojjlarame U3BpIIeka KOju MOTY
HIOJHETY He caMo CTpaHKe, Hero 1 Tpeha muna. IToxcehamo na u y mapHudHOM
IOCTYIIKY MCK/bydere U usysehe cyamje MOry TpaXuTy He caMO IapHUYHE
crpanke, Beh To mpaBo uMa u ymerrad.® 360r cBera Tora CMaTpamo fia aKTUB-
HY JIETUTUMALIMjy 3a ITOJ{HOLIee 3aXTeBa 3a u3y3ehe Wy MCK/byderbe jaBHOT
U3BpIINTe/ba TPeba ja MMajy He CaMo CTPaHKe, HETO U YYeCHUIY Y U3BPIIHOM
MIOCTYIIKY.

Ha xpajy, 1 caM jaBHM M3BpILINTE/b MOXKE Ca3HATU 32 IIOCTOjame pas-
nora 3a uck/pyderbe wau nsysehe. OH je fy>xaH Jja masu Ha IOCTOjame TUX pas-
JIOTa U KaJja Ha IbUX He YKadyjy HM CTpaHKe HU yYEeCHULM Yy M3BPLIHOM
HOCTYNKY. Y C/Iy4ajy Ja OHM IIOCTOje jaBHM M3BPILINTE/b je Ay>KaH ja Oe3
ojy1arata o0 Tome obaBecTu cyf Koju he oHeTH O[TyKy 0 13y3ehy mam ucKkiby-
4emy. AKO CyJ JOHece pellere O MCK/bydewy mmm usysehy, nossahe mssp-
IIHOT ITOBEepMOLIa ja Ha3HaYy HOBOT jaBHOT M3BpINNTe/ba KOju he cripoBoguTH
U3BpLIEHE. Y MOCTYIIKY 33 HAMMUPEHhE HOBYAHMX IOTPAKMBAbBA HACTAINX U3
KOMYH/IHVX YC/TyTa ¥ CPOJJHUX JIeTaTHOCTY HOBMU jaBHM M3BpIINTE/b he OuTH
onpeben npumenom ynana 393 31O.

Hajpannju TpeHyTak y IOCTYIKY y KOjeM jaBHM M3BPIIUTE/b MOXe
Ca3HATH 3a IIOCTOjambe pasjIora 3a MCKbydeme min nsysehe Besyje ce 3a mpu-
jeM pelllema O M3BPIIEHY KOje My JOCTaB/ba Cyj. Pelleme o M3Bplemy Ha
OCHOBY M3BPILIHE WU BEPOLOCTOjHE UCIIPABE JOCTaB/ba CE€ jaBHOM M3BPILNTE-
/by Ca KOIIMjOM HCIIpaBa MOTPEeOHMX [ja CIIPOBefie M3BPIIEhe, KOj/i pellerhe
Jlajbe JOCTaB/ba M3BPLUIHOM IIOBEPMOIY M M3BPIIHOM AYXXHUKY (wiaH 70, cTaB
1 3MO). Ynanom 69, cras 1 3VO mponucaHo je fa jaBHM M3BPLINTEH MOXKE

5 Pemrewe IIpuspenuor cyma y Beorpany, Iocn.6p. Vus 4071/2018 op 23.8.2018.rogute , pelere
ITpuspennor cyna y beorpagy MIIB (V1B) 1899/18 op 25.12.2018. rofuHe, U3 apxuse cyza.

6 Muka Jaukosuh, JKusora Jankosuh, Xpauncnas Kapamapkosuh, Iparomsy6 Ilerposuh, Komen-
map 3axkoHa o napHuuHom nocmynky, beorpan 1977, 107.
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06aBecTUTH CY[ [a je CIpeveH Ia MPUXBATHU CIpPoBODherbe U3BpILeHa y POKY
Of TeT JlaHa Off JlaHa IpujeMa pellema Koje Tpeba ma mappum. Oppenbdama
31O Hucy nponucanu pasnosu 300T KOjUX jaBHM U3BPIINTE/h MOXe OIOUTH
la CIIpOBOJY U3BpILIebe Y KOHKPETHOM NPEAMETY, OBFHOCHO KOji Cy TO Pasjio-
311 KOjMa Cce MO>Ke OIIpaBJaTH Heroba clpedeHocT. Ymanom 527, Ttauka 3
31O kao Texxa AUCHUIUIMHCKA MMOBPefia MPOMMCAHO je obaBellTaBame Cyna,
OJHOCHO M3BPLIHOI IIOBEPMOLIA fia j€ jaBHY U3BPILINUTE/b CIIPEYEH [a IPUXBa-
TV CIIpOBODere MMM HacTaB/babe U3BPIIEHA, MAKO CIIPEYeHOCT He ITOCTOjH,
IOK ce y 3arpajgu ynyhyje Ha wiaH 69, ctaB 1 u wian 140 3110. He ynasehn y
Iipyre pasjore 300T KOjMX jaBHM M3BPIIUTE/b MOXKe OUTI CIIpeyeH Jja CIPOBO-
IV U3BPILIEIbe, CMAaTPaMo Jia je IIOCTOjarbe pasjiora 3a MCK/bydere WIN U3yse-
he, cBakako jemaH oy 0OCHOBa 300T KOjMX jaBHU U3BPIINTED Tpeba a 0baBecTu
CYZ U CTpaHKe y IIOCTYIIKY [ja He MOXKe JOHOCUTHU OJJIYKE U IIPeAy3uMaTu paj-
b€ Y KOHKPETHOM M3BPIIHOM IIOCTYIIKY.

AKO ce u3sBplIee CIPOBOAM Pafiyl HAMMpPEHha HOBYAHUX ITOTpaXKMBa-
Iba HACTa/IMX U3 KOMYHQ/IHUX YCIyra ¥ CPOAHUX AE/IAaTHOCTY, HajpaHUjU Tpe-
HYTaK y KOjeéM jaBHM M3BPIUUTE/b MOXKE Ca3HaTM 3a IIOCTOjambe pasjiora 3a
UCK/byuere 1iu nsysehe jecte kaja My Oy/e IOZHET IIPEMJIOT 32 U3BPLICHeE.

3a mocTojame pasjora 3a UCK/bydeme Wiy usysehe jaBHM u3BpmuTesb
MOYK€ Ca3HaT! M KacHUje y TOKY M3BPULIHOT IIOCTYIIKa, OJHOCHO OKOJIHOCTHU
KOje OmIpaB[aBajy MUCK/bydewe WM u3ydehe jaBHOT M3BpPLINTE/HA MOTY Ce
MaHMU(beCTOBATH 1 Y HEKOj Off KaCHMjuX (ha3a IMOCTYIIKA.

IV Iloctynak omnyunBama U OJIyKe O 3aXTEeBY
3a n3ysehe jaBHOT N3BpIINTEHA

3axreB 3a nsysehe nam NCK/byderwe jaBHOT U3BPIINTE/bA MOpPa Ce IOJ-
HeT! YMM Ce CasHa 3a IIOCTOjalbe Pasjiora 3a MCK/bydewe win usysehe (wian
69, cras 2 3I1II y Be3n ca wranom 39 3110), a HajkacHUje O OKOHYamba N3BP-
IIIHOT ITOCTYIIKa. 3axTeB 3a u3y3ehe jaBHOT M3BpIINTe/ba He OfiIayKe M3BpIIle-
we Wi o0be3behemwe (wian 68, cras 5 3110). Huje cacBuMm jacHo fja nmu ce oBa
ofipenba OTHOCU ¥ Ha MCK/bydere. MUCIMMO fia je OfrOBOp Ha OBO NNTAme
HeraTVBaH, jep je ogpenbom wiaHa 527, Tauka 8 3/1O kao Texxa OUCLHUIIINH-
CKa MOBpefa IPOIMCAHO Ipefy3uMambe Pafiibyl Off CTPaHe jaBHOT M3BPILNTe-
/ba U KaJja TIOCTOje Pa3yio3y 3a UCK/byuerbe MM Kajja IIOCTOjU JOHETO pellere
o usysehy. To 3HauM fa Kajia IOCTOje Pas3nosu 3a MCK/bydyere, jaBHY U3BPIIN-
Tesb Tpeba [ja MpeKHe CBaKM JJa/by paJ] Ha IPeIMETY U fia O IIOCTOjatby pasyio-
ra 3a JMCK/byderme 00aBeCTV HAIOKHM CYJ M CTpaHKe y IOCTYIKy. Takas
3aK/by4aK HECYMIbVMBO IIpoM3/asu u u3 oppende urana 68, cras 1 31111, koja ce
CXO[IHO IIPVMeIbYje U Y M3BPIIHOM IOCTYTIKY.
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O 3axreBy 3a usysehe mnmm ucCK/pydere jaBHOT M3BPLIUTE/bA OTy4Yje
Cy[l KOju je JOHEO pellemne O N3BPILICHY Ha OCHOBY M3BPIIHE VIV BEPOLOCTO)-
He ucnpase (wiaH 9, ctaB 1 310), a y oKBupY cyfia 0 TOMe OfIydyje CyAuja
nojepnuarn (wian 12, craB 1 3M0). O 3axreBy 3a usysehe min nckmpyuerme ce
MOpa OJUTYYMTH y POKY O] IIeT IaHa Of JjaHa IpujeMa 3axTeBa (WwiaH 68, ctas 2
310O). Ilpe moHouema OmTyKe O 3aXTeBy CyAMja IOjefVHALl AyXXaH je fa
3aTpaXkM M3jallliberbe Off jABHOT M3BPILNTE/bA Yuje ce usdysehe mwim uckpydeme
TpaXky, a o motTpebu usBpimnhe ce u gpyre nposepe (wian 71, cras 4 3111 y
Besu ca wiaHoM 39 3MO).” Cypmja mojesuuar; opdaiyje HebGmaroBpeMeH,
HeNOTIyH WIM HeJO03BO/beH 3axTeB 3a u3ysehe wim uckpydemwe. IIpoTus
peliierba KOjUM je 3axTeB 3a mM3ysehe mim nckpyderbe ogdadeH Kao Hebmaro-
BpeMeH, HElOTIIyH VM Hef03BO/beH MOJKe Ce M3jaBUTY NMpUroBop (WiaH 68,
craB 4 3M0O). O npuroBopy ozmnydyje Behe Tpoje cyamja cyma Koju je JOHEO
pelieme O U3BPIIEHY Ha OCHOBY M3BPIIHE MV BEpOJIOCTOjHE UCIpaBe. AKO
3axTeB 3a usysehe mmm uckpydeme He Oyne odadeH, ofIydyje ce O HeroBoj
OCHOBaHOCTH. AKO je 3axTeB 3a n3ysehe jaBHOT M3BpIINTE/hA OOUjEeH, IPOTUB
TOT pelllera JO03BOJbeH je mpurosop (wiaH 68, cras 4 3110), o kojem opydyje
Behe Tpoje cyamja cyza Koju je JOHeO pellerme O U3BPIIEHY Ha OCHOBY M3BP-
IIIHE VIV BEPOJOCTOjHE UICIIPaBeE.

[TpoTuBs pelierha KOjuM je YCBOjeH 3axTeB 3a usysehe mnm uckpydeme
jaBHOT M3BpLINTe/ba He MOTY Ce M3jaBUTM HM >kanba HM mpurosop (wiaH 71,
craB 5 3I1I1, y Be3u ca wianom 39 3MO). Axo ycBoju 3axTeB 3a usysehe mu
VICK/by4erhe jaBHOT M3BPIINTE/bA, CYJ, OJMaX I103VBa M3BPIIHOT [TOBEpMOIA a
Y POKY Of IIeT JjaHa Ha3HauM APYTOT jaBHOT M3BPIINTE/bA, MHAYE CE U3BPLIHNI
nmoctynak obycrasma (wran 68, craB 3 3110). 360r mpomyiiTamka OBOT poKa
U3BPIIHY IOBEPU/IAL] He MOXe TpakuTu Bpahamwe y mpebaritbe crambe.

Y mocTynky usBpliema pajgyl HOBYAHOT HaMMpema IOTpaKMBamba
HACTa/IOT 13 KOMYHQJIHUX YC/TyTa MV CPOJJHUX IEaTHOCTU O 3aXTeBY 3a U3Y-
3ehe M UCK/byUere oIydanBao 6u cyn Koju 6u 61o HafIeskaH 3a OJTydnBa-
e 0 IIPEJIOTy 3a U3BplIee. Y C/Iy4ajy yCBajamba 3aXTeBa 33 UCK/bydeme U
usysehe usBpuHu noBepmian 6u Mmopao ma ce obpatu Komopu xoja 6u oppe-
AVJIa JPYTOT jaBHOT M3BpLINTe/ba IIPUMEHOM ITpaBua n3 yiana 393 3110.

AKo jaBHM M3BpIINTE/b IPeAy3UMa pafibe Y IOCTYIKY U Iope[] IOCTO-
jama passiora 3a ucK/pyuerbe (wian 495, cras 1 u 2 3/10) unu nopep moHeTOT
peliema o u3ysehy To mpepcraBba TeXy AUCHUIUIMHCKY HoBpeny (wiaH 527,
tauka 8 3VO) 3a kojy ce Mmoxxe n3pehm Heka o Mepa IMPONMMCAHNX YIAHOM
y1aHoM 528, ctas 2, Tauke 1 mo 4 311O.

7 Hukona bopupora, Hosu uzspuitiu nocmynax, beorpag 2017, 125.
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V [JoHolIEeme OIIIyKe 0 UCK/bYYerY WIN u3y3ehy jaBHOT U3BpIINTE/hA
M CyIOMHA JOHETUX OJTyKa U MPeTy3eTUX Pabu

Oppenb6ama 3V1O Huje mpommcaHo IITa Ce JeliaBa ca OfjIyKaMa U paji-
baMa Koje je JOHeO, OJHOCHO IIpefly3e0 jaBHU M3BPILUTE/b YIPKOC IIOCTOjaby
pasjiora 3a MCK/by4ere, OJHOCHO YIIPKOC TOHETOM pelllery o usysehy. Onpen-
6e 3I1II xoje ce CXORHO IPUMEIY]y Y IOCTYIIKY U3BpIiIeha 1 06e36eherma y Tom
HOITIely IIpaBe pasimKy n3Meby mckpydema u usyseha. Ako 3axTeB 3a MCK/bY-
Jerbe Oyle YCBOjeH, cyn he f1a yKuHe cBe pajitbe Koje je Tpefy3e0 UCK/bYIeH!
cyauja (wian 72, cras 2 3I1IT). Ako 3axTeB 3a usysehe 6yze ycBojeH, cyx he na
YKUHe pajitbe Koje Cy Owle IpefyseTe IOCTIe IIOJHOIIEHa 3aXTeBa, OCUM aKO Ce
CTpaHKe He carjace fia ce mpefysere pajiibe He YKIajy (wian 72, cras 3 3I1I1).
To 3HauM fia ce y CIy4ajy JOHOIIEHa pelllekha 0 UCK/bYYewhy Cyfiije CBe pajiibe
KOje je IIpefy3e0 VICK/byY€eH! Cy[ija MOPajy YKMHYTY, HE3aBUCHO Off TPEHYTKA Y
KOjeM ce IIpefly3eTe U He3aBUCHO Off CTaBa CTpaHaKa o TMM pajmama. Kaja je y
nuTamy nsysehe, ykuzajy ce caMo pajiie Koje Cy Impefysere mocjie MOSHOIIeha
3axTeBa 3a n3ysehe, anu ce cTpaHKe MOTY CIIOpasyMeTH Ja ce Te pajfiibe He YKU-
Iajy. AKO je IpBOCTeNeHy Ipecyay Y MapHUYHOM IIOCTYIIKY OHEO Cy[uja Koju
je 1o 3aKOHY MOpao OMTHU MCK/bY4eH WIN U3Y3€eT, OHJ]A TO MPeCTaB/ba allCoMyT-
HO OMTHY MOBpeny ofipefaba mapHUYHOT MOCTyNKa (wiaH 374, craB 2, Tauka 1
3I1IT), Ha KOjy ApyrocTremeHM Cyf Masu Mo CIy>kO0eHoj ay>xHocTu (wiaH 386,
cras 3 3I1II), a oBe 3aKOHCKe OfipenOe CXOIHO Ce IPUMEY]jy U Y IOCTYIIKY I10
anbu mpoTus pemtersa (wian 402 3I1IT). HaBenena 6utHa moBpena oxgpenaba
3I1IT npepcraBrpa 1 pasjor 300T Kojer ce MoyKe IMOTHETH IIPEeIOT 3a TIOHAB/ba-
e MOCTyTIKa (wiaH 426, Tauka 1 311T1).

Kapa cy y nurtame ofjiyke fOHeTe Off CTPaHe jaBHOT U3BpIINTE/ba KOjU
je Mopao OUTU MCK/bYYeH WIN je pellierheM Cyla OMo M3ys3eT, Te OJIyKe ce
Mory nobujaTy ImpaBHMM JIeKOBUMa y ckimany ca ogpenbama 3VO. Ilportus
pelllema jaBHOT M3BPIINTE/bA MOXKE Ce 3jaBUTH XKasmba, OCMMa aKo je 3aKOHOM
IPOMINCAaHO fia >Kanba Huje JO3BO/bEHA WM Jla Ce pellerbe MOXKe IoOMjaTu
npuroBopoM (wraH 24, craB 2 3MO). Kao jeman op pasmora 3a mobujame
pelilerba jaBHOT M3BPIINTE/hA XKATOOM MM MPUTOBOPOM MOXKe ce mcrahu u
arconyTHO OMTHA MOBpena ofpenaba MapHUYHOT MOCTYNKA U3 4YiaHa 374,
craB 2, Tauka 1 3I1I1, y Be3u ca uranom 39 3V O. 3axk/byuiut jaBHOT U3BpILNTE-
Jba He MOTY Ce I00ujaTy Hy IIPUTOBOPOM HM XKanboM (unaH 24, cras 5 3/10),
Beh ce mop ycnoBuma nponucanuM wianoMm 148 31O, w1uxoBa 3aKOHUTOCT U
IIPaBUTHOCT MOXKe OCIIOpaBaTy 3aXT€BOM 3a OTK/Iamarme HeIPaBUTHOCTU Y
cripoBobemy u3BplIeHa.

Vickpydewe u usysehe jaBHOr u3BpIINTe/ba Y TOKY W3BPILIHOT
MOCTYIIKa OTBapa MuTakbe U Cy[aOuHe pafiby Koje je mpemy3eo mocrymajyhu
jaBHM usBpmutess. Lntnpamm cmo oppenbe 3IIIT kojuma ce ypebyje mra he
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OUTK ca TIpely3eTUM pajilbaMa y CIy4ajy fia fobe 1o uckbydemwa min usyseha
Cyhyje y HapHUYHOM TOCTYIIKY. [IpaBu ce pasnuka usmehy uckpydema cymu-
je, y KOM C/Iy4ajy ce YKIAQAjy CBe pajiibe Koje je IIpefy3e0 UCK/bYYeHu Cyauja, 1
usyseha cynamje, kama ce yKupajy camo pajilbe Koje Cy Impefy3eTe HaKOH IOJI-
HOILIIelba 3aXTeBa 3a U3y3ehe, anu ce cTpaHKe MOTY CIIOpPasyMeTH Ja ce U Te
pammwe He ykupajy (wian 72, craB 2 u 3 3IIII). Y opcyctBy oprosapajyhe
onpenbe 3MO, uurupane ompembe 3IIII ce Mopajy cXOogHO TPUMEHUTU Y
MOCTYIIKYy U3BpIlemha u obe3behera. Pajibe jaBHOT U3BpIINTE/HA Ce MOTY
no6MjaTy 3aXTEBOM 3a OTK/Iabarbe HEIPABIIHOCTI Y CIPOBODery M3BpIIema
(wran 148, craB 1 3M0O), a uCTO Tako ce MOTY MOOMjATU U 3aK/bYUIM jaBHOT
U3BPILINTE/bA KOjUIMA Ce Ha/laxe IpeaysnMamwe pammy (wiad 23, crtas 4 3110).
Jeman ox pasyora 3a mobujame THX pajby MOXKe OUTY U ITOCTOjatbe pasjiora 3a
UCK/by4eme vu n3ysehe jaBHOT u3BpIInTE/Ba.

Ha oBoM Mecty ykasyjeMo 1 Ha ofpende JaBHOM3BpILIMTE/bCKe Tapude.
Axo nobe o Mck/pyUYema jaBHOT U3BPIINTE/bA, ICK/bYY€HN jaBHU U3BPIINTE/b
Oy>KaH je la HOBOM jaBHOM M3BPIUUTE/bY KOjeT M3BPIIHMU IIOBEPUIIAL], Ha3HAYN
Jla HaCTaBM IMOCTYTIaK OfIMax IpeHece I[e0 IpenyjaM Koju je mpumuo (4iaH 7,
craB 1 JaBHOM3BpuIMTE/BCKE Tapude). YKOIMKO Cy[ YCBOjU 3aXTeB 3a usysehe
jaBHOTI M3BpILINTE/bA, OH 33[ip>KaBa IIpefyjaM Ha MMe HaKHaJle KOjy je IPUMUO
3a IpUIIpeMarbe, apXBUpabe U Boherbe IpeaMeTa U Ha MMe HaKHaJe 3a Ioje-
IVHAa4YHEe pajibe Koje je Ipefyseo M HaKHaJle 3a CTBapHe TPOLIKOBE Koje je
1IMao JIo IOJHOIIeka 3axTeBa 3a usysehe. OcraTak mpegyjmMa ogMax IpeHOCH
APYTOM jaBHOM M3BpLINTE/bY KOjeT M3BPIIHM ITOBepual] Ha3Hauy Ia HacTaByU
nocTynaxk (WwiaH 7, cTaB 2 JaBHOU3BpUINTEbCKe Tapude).

VI ITogHomeme Ty>k0e MPOTUB jaBHOT M3BPIINTE/HhA
Kao pa3jior 3a lbb€roBo I/I3Y3€he

Ynanom 498, craB 1 3MO nmponucaHo je fa jaBHU U3BPILINUTEb OATOBA-
pa CBOjOM LIEJIOKYITHOM VMMOBMHOM 32 IITETy KOjy CBOjOM KPMBULIOM IIPOY-
3pOKYje Y U3BPIIHOM IOCTYIIKY WIM TOCTYIIKy obe3bebera. 3a Ty mirery He
oaroBapa Pemy6nmuka Cp6uja (wian 498, craB 2 3110). TokoMm foHOIIEHa
O[UTyKa ¥ TIpefy3uMarba Pajby y MOCTYIKY u3BplIemha n obesdbehema jaBHU
U3BPIINTE/b MOXKe MPOY3POKOBATY LITETy CTPAHLM, YUECHUKY Y U3BPIIHOM
HOCTYIIKY WM OMI0 KOM APYroM juiy. YIpaBo 3060r Tora jefaH Off ycioBa
KOj€ jaBHM M3BPIINTEb MOPa Jia MICIIYHM IIPE II0JIarama 3aKJIeTBe jecTe 3aK/by-
Yere YTOBOPa O OCUTYpamy 3a IITETY KOojy 61 300r 06aB/barma CBOje Jie/laTHO-
CTM MOTao HaHeTu ApyroMm yuiy (wian 478, craB 1, tauka 1 3110O), a gokas o
3aK/by4erby TOT YTOBOpPa JY)XKaH je Jla ZocTaBy MMHICTApCTBY IpaBje Y POKY
op 25 maHa off [jaHa IpujeMa pellema o MMeHoBawy (wiaH 478, cras 2 3110).
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MuHuncrap npasjie IpOMICYje OIIITE YCI0BE 3a 3aK/by4MBalhe YTOBOPA O OCH-
Typamy 3a LITeTy KOjy OU jaBHM M3BPILUTE/b CBOjOM JeaTHOIIhy MOrao m3a-
3Baty gpyrom nuny (wia" 481, craB 1 3VO). YKOMMKO jaBHM M3BPIINTED
ozfbuja fa HOOPOBOJ/BHO MCIIATY HAKHAJY LITETY olTeheHOM Juily, IpaBo Ha
HaKHaJly LITeTe OCTBapyje ce y HAPHUYHOM ITOCTYIIKY.

Y mpakcu ce Ty)k6a IPOTUB jaBHOT M3BPIINTE/ba HE MOJHOCU CaMo
pamu HakHage mTere, Beh ce 4ecTo ynorpeb/paBa Kao 3aMeHa 3a CUCTeM IpaB-
HUX JIEKOBa ¥ IIPAaBHUX CpeficTaBa mpomnyucanux oppendama 3/10. JaBun usBp-
HINTesb je OBalheH 3a JOHOIIEehe OfiTyKa (pellerba U 3aK/by4LiN) U 3a Ipefy-
3MMame Pafibyl y U3BPIIHOM MTOCTYIIKY. Te OfIyKe U pajitbe MOTy ce IobujaTu
oprosapajyhum NpaBHUM CpPefCTBMMA, Y POKOBMMA M Ha HAYMH IPOINNCAH
3akoHOM. CTpaHKa MM YYeCHMK HajIIpe MOJHOCH ofiroBapajyhe mpasHo cpef-
CTBO Y M3BPIIHOM IIOCTYIKY, Hajuelrhe 3aXTeB 3a OTK/Iamarbe HEIPaBUIHO-
CTH, Ta aKo OH OyJe yCBOjeH, Ha OCHOBY Te OJUIyKe IIOJHOCU ce Ty>ba 3a
HaKHaJy LITeTe y MapHUYHOM IOCTYNKy. OBaKkaB pefiocief; IOoTe3a ce 4ecTo
3a06mas3n 360r ofpeheHNx HeTOyMMLA ¥ IPOTUBPEYHOCTY KOje ce OFHOCEe Ha
yIoTpeOy NOjeAMHMX IPaBHMUX JIEKOBA ¥ IPAaBHUX CpecTaBa y M3BPLUIHOM
HOCTYIKY.?

OHo mTO Hac OBJie 3aHMMA jecTe KaKaB je YTUIIaj IIoOfHeTe Ty>Xbe Ipo-
TUB jaBHOT M3BPIINTE/ba Ha HEroBO IOCTyIambe Y KOHKPETHOM M3BPIIHOM
noctynky. Unmennia fga n3Mely cTpaHke U jaBHOT M3BPIINTE/ba Teue MapHM-
1a Huje oxpendama 3/O mpomnmcaHa Kao pasyor 3a UCK/by4erbe jaBHOT U3BP-
mmresba (wiaH 495, craB 1 u 2 3110), Beh 6u TO eBeHTyanHO Morao fa 6ype
pasiior 3a weroBo usysehe (wian 495, cras 3 3/0). Ynanom 67, cTaB 1, Tauka
5 3IIII HopMMpaH je mocebaH pasyor 3a UCK/bYuewe CyAyje y MapHUIHOM
HOCTYIKy Koju he mocrojatu ako usmeby cyzmuje u cTpaHke Tede HeKa Apyra
napHuna.’ V3 unrtupane ogpende 3111 6u ce Ha MpBM MOIJIER MOITIO 3aK/by-
9UTH Jla je JOBOJBHO Jla CTpaHKa U3 Tekyhe mapHMIle mofHece Ty>KOy IPOTHUB
nocrynajyher cymuje u fa oHfla Ha OCHOBY Te UNMIbEHMIIE TPaKM HETOBO
UCK/byderme. MuIbera CMO JIa OBaj Pas/or 3a JMCK/bydeme Cypuje Tpeba

8 Huxomna bopupora, Hosu uzspuinu nocmynax, beorpag 2017, 154-155.

9 Ogaj pasyor 3a UCK/byuerbe Cyauje yBefeH je oppendama 3IIIT 2004. Ynanom 66, ctas 1, Tauka 6
3I1IT 2004 6110 je IPOMICAHO Jja CyAMja He MOXKe BPLIUTH CYAMjCKy Ay>KHOCT ako usMeby cynuje
¥ HEKOT Off IM1ja U3 OBOT CTaBa (a TO Cy MOpey| CTpaHKe OMIIN HeH 3aKOHCKY 3aCTYITHMK, TyHOMOR-
HUK, UIE KOje je ca CTPaHKOM y OHOCY caoBjalifiieHMKa MIM CA0OBE3HMKA, KPBHU CPOTHMK
CTpaHKe y IIPaBOj JIMHMUjU, KPBHM CPOJHUK Y IIOOOYHO] IMHMUjU O YETBPTOT CTEIleHA CPOJCTBA,
Ta30MHCKM CPOJHMK [IO JIPYTOT CTelleHa CPOJCTBA, CTapajal], YCBOJU/IAL, i YCBOjeHMK CTpaHKe)
Tedye HeKa Jpyra MapHMIA WM IOCTOju cykob muTepeca. Oppenbama 3ITIT 2011 je Taj pasior 3a
UCK/bYderbe Cy)KeH TakKo LITO je IPOIMICAHO Jia CyAuja Mopa 6UTH UCK/bydeH aKko usMeby cyamje u
CTpaHKe Teye HeKa JpyTa IMapHMIA 1 TakBa GOPMY/INIIA je M JaHAC Ha CHA3N.
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pecrpuktuBHuje TyMaunTn. Y npakcu ECJbII nopHomeme KpUBUYHNX IpKja-
Ba JUIM IIPUBATHUX KPUBUYHUX TY)KOM IPOTUB CyAMja caMo II0 ceOy He mpef-
CTaB/ba I0OBOJ/bAH PA3JIOT 3 CYMIbY Y BVXOBY HEIPUCTPACHOCT. Taj mpuHINI
ECJbII npumemyje u3 pasnora mro 6u ce ayromarckum usysehem cymuja y
TaKBMM OKOJTHOCTVIMAa OMOTYhIIO cTpaHKaMa y IOCTYIIKY [a BpIle "KyIIOBU-
HYy CyAuja,“ Ha HauMH Ja BELITAaYKJ CTBApajy IMPUCTPACHOCTY MU NIpeapacyye
U TMMe OU VM Ce IIPY>KMO je[JHOCTaBaH MHCTPYMEHT 3a YK/Iambamwe Cyfuje Koju
UM He OATOBapa M3 pasjora LITO je IPeCyAuo IPOTUB HUX VI je Ha APYTU
Ha4lH [10Ka3a0 CKJIOHOCT Ja TO yunHM. "

Y npenmery Tanner and Malminen v. Finland mopgHocunan npencras-
Ke ce JKa/io ja je nmoBpeh)eHO HeroBo IMpaBo Ha HENPYCTPACaH CyJ Kao ele-
MEHT IpaBa Ha IpaBUYHO cybheme, 3060r Tora mro je y cyhemwy nporus mopHo-
cMola IMpeficTaBKe Y4eCTBOBAO Cy/iMja IPOTUB KOjeT je MOJHOCKIAL] ITpeJiCTaB-
Ke IIOfIHeo IPMBATHY KpUBUYHY TY>XOy. IlofgHOCHIAL] IIpeicTaBKe je Y Ty>KOu
IpOTUB CyAuje HaBeo Ja je CyAuja MpeKpLIMO 3aKOH 360r Tora miTo je 6e3
o6pasiokerma o010 HEroBy KPUBIYHY TY>KOY IIPOTUB OKPUB/BEHOT Y jeTHOM
npenmery. IlopHomemeMm Tyx6e npoTuB mnocrymajyher cyaumje je mpema
MUIUbEIbY MOJHOCHOIA TpeficTaBKe HACTao0 OCHOB 3a Ieroso u3ysehe, amm
KaKo JI0 TOTa Huje JOIIJIO, IIOJHOCU/IAL] IIPe/ICTaBKe je CMaTpao Jja My je TUMe
noBpeheHO IMpaBo Ha HeNPUCTpacaH CyH, OFHOCHO IIPaBoO Ha IpaBUYHO cyhe-
me. EC/bII je mpuMeHOM Kako 0O0jeKTMBHOI, TaKO U CyOjeKTMBHOT TecTa
HeNpUCTPACHOCTY HAIA0 Jia je MpeJCcTaBKa y OBOM Jie/Ty OUUITIEHO HEOCHO-
BaHa.!! [Ipema craBoBuma ECJDII unmmeHnna na je crpaHka y KOHKPETHOM
IOCTYIIKYy IIOfHe/Na KPMBMYHY IIpUjaBy WM TyXOy IPOTUB Cymuje Huje
I0BOJbHA JIa IOBeJie 10 ayTOMATCKOT M3y3MMakmba CyfiMje U3 TOT IOCTYyTKa. 3ax-
TeB 3a u3ysehe cyauje y Toj cutyaryju 61 npencTaB/bao 3710ynoTpedy mpolie-
CHuX oBamnhema, a Cyf je fy>KaH Ja CIpedn 1 Ka3HY CBaKy 3710yNoTpedy mpa-
Ba KoOje IMajy CTpaHKe y IIOCTYNKY (wiaH 9, cras 2 3I1II).

Cmatpamo na HaBefieHe cTaBoBe ECJBII Tpeba y3etu y 063up u Kaja je
ped o OfTyYMBamby O 3aXTeBY 3a u3y3ehe jaBHOTr u3BpIInTEe/Ha. MOXE Ce ecu-
T Jja CaM M3BPIIHY JY)KHMK He3a[JOBO/baH IIOCTYIIalheM jaBHOT M3BPLINTE/bA
4yje ojJIyKe U pajitbe HUCY YKMHYTe II0 M3jaB/beHUM IIPaBHUM JIEKOBMMaA U
IPaBHUM Cpe[CTBMMA, MOJHece TY)XOy IMPOTKB jaBHOT M3BPILIUTEhA He 300T
TOTa LITO CTBAPHO IIOCTOjY CIIOP MOBOZOM HEKOT rpal)aHCKOIpaBHOT OffHOCA

10 3arpebauxa 6amka pm.. mporuB Xpsarcke, mpecyia ECJBII om 12.12.2013.rogmue ($178),
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-138917%22]}, 21.3.2019.

11 Tanner and Malminen v. Finland, opmryka ECJ/BII op 26.2.2002.rogmue (§§ 1-4),
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-22249%22]} , 21.3.2019.
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usMeby mwera u jaBHor usBpumutepa (wian 1 3I1I1T), Hero ma 6u ¢ MO3UBOM Ha
TO a u3Mehy mera 1 jaBHOT U3BpIINTe/ba Teye HeKa Ipyra mapHuia (wiax 67,
craB 1, tauka 5 3III1, y Be3u ca wianom 39 3110), ucxogoBao usysehe mocry-
najyher jaBHOT M3BpIINTe/bA U TUME OCYjeTHO 3aKOHUTO U IPABUITHO Bohemwe
U3BPLIHOT ITOCTYIIKA.

Y jemHOM M3BPLIHOM IOCTYIIKY y KOMe je CIpPOBODeHO 1ce/bere U3BP-
IITHOT JY)KHMKA 13 HEIOKPETHOCTY, U3BPIIHN TY>KHUK je TIOfHEO TY>XOY mpo-
TUB MOCTYTIajyher jaBHOT M3BpIINTE/hA KOjOM je 3axTeBao Bpahame nsHoOCa of
2.300 eBpa KOju je HABOJHO jaBHOM M3BPILNTE/BY a0 Ha 3ajaM. HakoH mITo je
jaBHU U3BPIINTE/P IPUMUO TYXOY, O MOCTOjarby mapHuile usMehy mera u
U3BPLIHOT JY>KHMKa je 00aBecTIO cyf. Y caMoj Ty>KOM M3BPIIHY JY>KHUK HIje
HaBeO HI aJipecy TY>KeHOT jaBHOT M3BpIINTe/ba, Beh je HaBeo afpecy merose
KaHIlenapuje. Ysumajyhu y 063up Hampep HaBe[eHO, jaBHY M3BPIINTED je ¥
cBoM jomucy JIpyroMm ocHOBHOM cyny y beorpamy HaBeo [a mojHoIIeme
Ty)k0e TIPOTUB 1hera MpefCcTaB/ba 3710YIMOTPedy MPOLeCHUX OBJamihema, HITO
je cynm myxan pma crpeun (wian 9, craB 2 3IIII). Hakon uurupama ogpenada
31O n ogpemaba 31111 o Kojux mMojeauHe HEMajy HUKAKBe Be3e ca MUTAbeM
KOje ce TOCTaB/ba y OBOM IIpefMeTy'?, Te mosmBamwa Ha mpecyny ECJBII" y
npepmery XopHcOu npotus I'puke o 19.3.1997.roguHe, Kao U Ha IpeNopyKe
Casera EBporie koje ce 6aBe usBpuieweM, [pyru ocHoBHU cyf v beorpamy
Hanmasyu ga wiaH 495 3VO He npaBu pasnuky muaMeby nckpydema u usyseha,
Kao 1to to mpasu wian 67 31111, ma cxogHo npuMewyjyhu ofpendy wiaHa 67,
craB 1, Tauka 5 3IIII kojoM je mpomucaHo Jia ce cy[uja UCK/by4dyje U3 MapHUY-
HOT IIOCTYTIKA aKO M3Mebyy mera 1 cTpaHKe Tede HeKa Apyra MapHULa, ¥ JOHO-
CH pelllerbe KOjUM YCBaja 3aXTeB 3a MCK/bydere jaBHOT M3BpIINTesba.

OsBakas 3ax/byuak JIpyror ocHoBHOT cyza y beorpany ce He Moxxe npu-
XBaTUTH jep cy y wiaHy 495, ctas 1 u 2 3V1O HaBefeHN pa3nosn 3a UCK/bydere
jaBHOT M3BpuINTesBa. Y unany 495, cras 1 3VO jacHo je Ha3Ha4YeHO [ia ce pagu
0 pasyio3uMa 3a MCK/byuere U Ha To ce yryhyje y 3arpagu. VicTu 3ak/pydak ce
MO>Xe M3BECTU M Y mornefy 4iaaHa 495, ctas 2 3VO jep HauMH Ha KOju je OBaj

12 Ha npumep, cyn ce nosusa Ha ofpendy wiana 406, cras 2 3VIO kojoMm je mpommcaHo ja ako Behe
IPBOCTEIEHOT CyJa YCBOjU NMPUrOBOp MpOTuB ofpehyjyher mema pemema o M3BpIIewmYy Koje je
TOHEO jaBHYM U3BPLINTE/b Y IOCTYIIKY HAMMPEIba IOTPaXKMBatba U3 KOMYHA/THUX YCTyTa X CPOJHUX
[eNaTHOCTH, Cy/iyja MojeuHal] OfMax obaBellTaBa M3BPIIHOT IIOBepuola fa je obasesyjyhu meo
pelllerba O U3BPILEbY IIOCTA0 U3BPIIHA MCIPaBa Ha OCHOBY KOje MOXKE []a Ce 3aXTeBa U3BpLIEhe Y
VICTOM WM Y APYTOM IIOCTYIKY.

13 ¥ pememy [Ipyror ocHoBHOT cyia y beorpagy ce oBaj cys osHauaBa Kao ,Mebhynapoguu cyn 3a
J/by/CKa IpaBa‘.

14  Peueme [Ipyror ocHoBHOTr cyfa y Beorpany ITocnosuu 6poj Cy:VII 6p.40-11/19, mocnosHu 6poj:
VN 157/16, nocnosun 6poj M 426/16 op 12.3.2019.ropuHe, U3 apxuse cypa.
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ywiaH ¢OPMYINCaH U Pas3/ior KOji je Y mbeMy HaBelleH Takobe IpencraBba
passior 3a UCK/byuere (jaBHU U3BPLINTE/D je OO 3aCTYIHUK Y IIPAaBHOM JIUILY
KOje cajja IpeJcTaB/ba M3BPIIHOI IOBEPMOLA MM M3BPIIHOT JY>KHMUKA Y
M3BPIIHOM IIOCTYIIKY VIIU je C UM 0O Y IOCIOBHOM OfiHOCY). OcuMm Tora,
yi1aHoM 527, tauka 8 3V1O mpommcaHa je Texxa OVCHUIVIMHCKA IOBpefa Koja
ce ornefia y Impely3sMMamy pajilbil Off CTPaHe jaBHOT M3BPLINTE/bA U IOpe],
MOCTOjatba pasjiora 3a MCK/byuerbe, a y 3arpajau ce ymnyhyje Ha wiaH 495, cra-
BoBe 1 u 2 3M0. Ynanom 495, craB 3 3V1O nponucanu cy pasnosu 3a usysehe
jep je MpOMMCaHO A Ce jaABHM U3BPILUTE/b U3Y3MMa aKO IIOCTOje U APyTe OKOJI-
HOCTU KOje JIOBOJle Y IUTalky WeroBy HenpucrpacHocT. Kako y uwmany 495,
craB 1 un 2 3MO koju ypebyje pasnore 3a uCK/byuere Huje Kao pasjor 3a
UCK/by4ehe HaBeJJeHO ITOCTOjambe HeKe Apyre IMapHuIle nusMeby crpaHke u jas-
HOT M3BpIINTE/bA, TO C€ Y KOHKPETHOM C/Iy4ajy He MOXKe PAafiUTI O IOCTOjaby
pasjora 3a UCK/byueme, jep ce oppende 3I1II cxomHO mpUMemYjy y HOCTYIIKY
usBpiewa u obesbehemwa camo ako oppembama 3VO wmnm ppyror 3akoHa
KojuM ce ypebyje usBpiewe 1 obesbeherme Heka mpoiecHa cutyanuja Beh
Huje ypebena. ¥ oBoM ciyuajy ogpenbama 3MO (wran 495, ctaB 1 u 2) cy ype-
henu pasnosm sa uckpyueme, na ce ogpenbde 31111 koje ypebhyjy nckmyderme He
MOTy CXOAHO mpuMeHNTH. [lofHOIIEWe Ty>KOe IMPOTUB jaBHOT M3BPLINTE/bA
KOjJ CIIPOBOJM M3BpILIEIbe 61 eBEeHTyalHO MOrao fa Oyfe pasjior 3a HeroBo
usysehe, a;mu u Tafa 61 Cyx Koju ojIydyje o 3axTeBy 3a u3ysehe jaBHOT U3Bp-
IIMTe/ba CTOTa MOpAo Jia MoKake Behy ompes u 1a CaHKUMOHMIIE 3/I0YIIOTpe-
6y mpotiecHux opainherma 10 Koje 61 HeCYMIbUBO JOIIIO YK/TatbatheM MOCTY-
najyher jaBHOT M3BpIINTE/BA 13 KOHKPETHOT ITOCTYTIKA, CAMO 3aTO LITO je Ipo-
TUB Iera IOJHeTa KPUBUYHA NIpyjaBa WM Ty>k0a U TO 0fj CTpaHe M3BPIIHOT
OY>KHJKa KOjM je He3aJoBO/baH IIOCTYIIAKbeM jaBHOI M3BPLINTE/BA, a 4uja
HUjeflHa OfiIyKa HUTM pafitba HMje YKMHYTa IOBOJOM }3jaB/b€HOT IIPaBHOT
cpencTBa y M3BpIIHOM HOCTynKy. Cyp 6M TOM NPUIMKOM MOPao Ja y3Me y
063up npecyne ECJBII koje cMo y pagy UuTHpaiy, a y KojuMa ce 3acTyma CTaB
fia TIOHOIIIeke TYXXOU MPOTUB Cy[uja KOje MOCTYIajy y HEKOM IIOCTYIIKY He
Tpeba ma ayTOMaTCKM NOBOAM IO HUXOBOT u3yseha, jep Ou ce Ha Taj HauuMH
cTpaHKaMa oMOryhusio Jja U3 IOCTYIIKa YKJIOHE Cy/Jyje caMO 3aTO IITO MMUCIIe
na he Taj cynuja npecynuty Ha BUXOBY HITeTy. OBU CTABOBU Ce MOPajy UMATU
y BUJIY U Kajja ce OfiTy4yje o 3axTeBuMa 3a n3ysehe jaBHUX n3Bpummrespa.

VII YMmecTo 3aK/bydKa
YBobhemwe BaHCYACKUX M3BpIINTE/bA Y IPAaBOCYAHM cyucTeM Pery6mmke
Cp6buje n3BpuIeHO je 3aKOHOM O U3BplIeHY U 00e30ehewy ns 2011.roguue
KOj! je 3a BUX yHOTpeO/baBao HasuB U3BpUIMTe/bU. VI3ysumajyhm maBpiuxu
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IIOCTYTAK 3a HAaIUIaTy HOBYAHMX IOTPaKMBama II0 OCHOBY KOMYHA/IHUX U
CIMYHUX ycmyra (MCK/by4MBa HAJJIOKHOCT M3BPIINTE/bA 32 OJIy4MBambe O
HPEeJIOTy 3a U3BpIlerhe U 3a CIpOBohere U3BpIlekha) 1 U3BPLICbe pajyl Bpa-
hamwa samocneHor Ha paj M M3BpIIeHe ONIyKa M3 IOPOAUYHUX OFHOCA
(McK/Py4MBa HAIJIOKHOCT Cyfia 3a OJUIy4MBame O IPeJIory 3a U3BPLICHE I 3a
cripoBoherbe U3BpILeHa), Y CBUM APYTUM CPEACTBIMA U3BPILEeHha HAITIEXKHOCT
U3BpILINTe/ba OJIa je OrpaHNMYeHa caMo Ha clipoBobere M3BplIea, a fa 1 he
U3BPIINTE/b IOCTYIATU Y TUM IIpeIMETMMA 3aBUCUIIO je Ofi BO/be M3BPILIHOT
moBepuoIa Koju je mMorao ja 6upa usmeby cmpoBoberma msBpiiema myrem
cyza u cupoBobeme u3BplIewa myTeM u3BpmmuTesba. [Ipema ogpenbama 3110
2011 HamIeXXHOCT U3BPIINTE/bA ONIa je IPBEHCTBEHO OTPaHNYeHa Ha CIIPOBO-
heme m3Bplema 1 Ha JOHOIIEHE 3aK/bydaka y TOj ¢pasu U3BPIIHOT IOCTYTIKA.
CaMo je y KOMyHa/THUM IIpefMeTiMa U3BpIINTe/b MOTA0 Jja OfiTy4dyje O JO3BO-
JbEHOCTY I OCHOBAHOCTM IIpeJIora 3a usBpllemwe. VI3ppumunres npema onpen-
6ama 3/10O 2011 Huje ¥Mao HaJIOKHOCT 32 OJUTy4MBalbe O MIPABHUM JIEKOBM-
Ma U IIpaBHUM CpefcTBMMA. YaK 1 y TaKO IIOCTAB/bEHOM CUCTEMY HaITIeXKHO-
ctu, 6uno je ompaBaaHo omoryhutu crpankama jja Tpaxe n3ysehe usBpinre-
7pa, IpK YyeMy nof; n3ysehem nmoppasymeBaMo UCK/bydere (3aKOHCKO m3ysehe
360r TakcaTMBHO HaOpojaHux pasnora) u wusysehe y yxem cMuciy (Cyacko
nsysehe). Mebyrum, uran 31, ctaB 2 31O 2011 je takBy moryhHocT 3a6pa-
BUBA0, Maja je wianoM 350, Tauka 4 MCTOT 3aKOHA OWJIO MPOTIICAHO Jja U3BP-
LINTe/b YVHY TeXY AMCUUIUIMHCKY OBpefy ako Mpeny3uMa pafibe y MOCTyII-
Ky YIIPKOC II0CTOjamby pasjiora 3a UCK/by4eme.

Crynawem Ha cHary Baxkeher 3VO l.jyma 2016.roguse, BaHCYACKU
U3BPIINTE/BY Ce O3HAYaBajy HA3MBOM jaBHU M3BPIINUTE/bY U HUXOBE HaJle-
YKHOCTM Cy 3HaYajHO IpoIIMpeHe. 3aip)KaHo je BIXO0BO OBjaurherme 1a omIy-
qyjy O Ipefijio3MMa 3a M3BplIeHe U Ja CIPOBOJe M3BpIIeHEe pafiyl Haljlare
MOTpakKMBakba 3a U3BpIIeHe KOMYHAIHe YCIyTe U CpPOJjHE [eNaTHOCTHU, U KO,
TOT Cpe[iCTBA M3BplIEma IbMX0BAa HAJIEKHOCT je ocTaja MCKbydnmBa. Kopn
CBUX JPYTMX CpelCTaBa M3BpIlema IPOINCAaHA je VICK/byuMBa HafJIeKHOCT
jaBHUX M3BPIINTE/bA 33 CIPOBOheme N3BPIIeHa, ca U3Y3eTKOM YeTUPU Cpefi-
CTBa M3BpILIeHA 32 Yyje CIpoBoheme je 0cTao MCK/bYIMBO HajijIexkaH cyp. To
Cy: 3aje[HMYKaA IIpojjaja HEIIOKPETHUX ¥ IIOKPETHMUX CTBApy, U3BpLIEHE paau
4/belba, Heulbeha U TPIUbeHa, U3BpIIee pasy Bpahama 3amocieHOr Ha
pajl 1 U3BplIemhe OTyKa U3 MOPOANYHUX ofHOoca. HamiexXHOCT jaBHUX U3Bp-
HIMTe/ba MPOIINPEHaA je U Ha OfiTy4uBambe O ofipel)eHrM IIpaBHUM JIEKOBMMA U
IIpaBHUM cpeficTBMMa. Kaja jaBHUM M3BpIINTEb CIIPOBOAM M3BpLIEHEe OH Yy
IPBOM CTeIleHY OfITy4yje O HOIYIITEHOCTY I OCHOBaHOCTH IpuroBopa tpeher
nuua. Perrere KOjUM jaBHU M3BPIINTE/H Of[0allyje MK YCBaja MPUTOBOP Tpe-
her nuua Moxe ce mobujaTy MPUTOBOPOM, HOK Y CIy4ajy fia je jABHU U3BPIIN-

710



APBUTPAKHO, CTEHAJHO 1 M3BPIIHO ITPABO IIpaBo u npuBpena

Te/b pelliereM of1010 IpUroBop Tpeher nuiia, OHO MO>Ke OKPEHYTH MapHNY-
HY MIOCTYIIaK IPOTKB U3BPIIHOT OBEPHOLa paigy yTBphema Jja je u3BplIene
Ha IpeJMeTy HEJ03BO/bEHO. YKOMMKO je jaBHM M3BPIIMTE/b HafJIeXKaH 3a
cripoBobere U3BpIIEHa OH y IPBOM CTEHEHy OJIydyje O JONYLITEHOCTH U
OCHOBAHOCTH 3aXTeBa 3a OTK/Iambaibe HEIIPaBUITHOCTU Y CIpOBOhemy u3Bpiile-
ma. [IpoTuB pellerva jaBHOT U3BPIINTE/bA KOjUM OH ofdallyje mim ofouja 3ax-
T€B 32 OTK/Iabalbe HEeNPAaBWIHOCTY MOXKe Ce M3jaBUTU IPUTOBOP cyAy. Victo
BaXXU U y CIY43jy [a jaBHYM U3BPLINUTE/b HUj€ OJIy4MO O 3aXTEBY 3a OTK/Iama-
b€ HEIIPABM/IHOCTY Y POKY Of II€T JJaHA Off JaHa IIpyjeMa 3axTeBa. AKO jaBHU
U3BPIINTEb YCBOjM 3aXTeB 33 OTK/Iabalbe HeIIPaBUIHOCTY, IIPOTUB TOT pellle-
ha MOXKE Ce M3jaBUTH Kamba. Joll jeHa HaIeXKHOCT KOjy jaBHU U3BPIINTED
HIje uMao mpema ofpenbama 3110 2011, jecte OHOLIEHE pellleba 0 00yCTaBU
U3BpIIEHA, KaJia je OH HaJlZIeXKaH Jia CIIpOBOAM M3BplIewe. [IpoTuB pemema
KOjuM je ofTydeHo o o0ycTaBu u3Bpiiera (6e3 063mpa aa u je TO pelierme
JIOHETO II0 CTY>KOEHOj AY>KHOCTV MM Ha MPENJIOr CTPaHKe WM y4eCHUKA Y
IIOCTYTIKY), MOXKe Ce 13jaBuUTy >kanba. Ilopex Tora, jaBHYM M3BPLINTEb OIIyYY-
je ¥ 0 MIpeAsIoTy 3a Ofiflarame M3BpILIeHa, pellleheM IPOTUB KOT je J03BOJ/beH
IIPUTOBOP.

YmpaBo 300T IpOIIMpPEeHNX HAIeKHOCTU jaBHOT M3BPLINTE/bA 3aKO-
HOJaBal] je YpeAMro MHCTUTYT beroBor usyseha. Ocum 1mTo cy came HOpMe
Koje perynuiry usysehe jaBHOT M3BpIINTe/bA pacyTe IO PasININTUM JIeTOBU-
Ma 3aKOHa, I10CTOoje ¥ HeKe Jpyre HeJoyMmule. AKTMBHA JIeruTuMalja 3a moj-
HOlIIeIbe 3aXTeBa 3a u3ysehe jaBHOT M3BpLINTE/bA Be3yje ce CaMO 3a M3BPIIHOT
Iy>KHIKA, a He U 3a U3BPILIHOT IIO0BepUoIfa, nomasehu ox Tora fja je memy mara
cnobopa n3bopa u mpoMeHe mocTymajyher jaBHOT u3BpIInTesba. Y3uMajyhm y
003Mp a MHCTUTYT U3y3eha MITUTYU IpaBO Ha MPaBUYaH MTOCTYIAK, CMaTPaMo
Jla TIpaBo Jja 3aXTeBajy u3ysehe jaBHOT U3BpLINTE/bA UMajy 00e CTpaHKe U3Bp-
IIHOT ITOCTYIIKA, a/Il I He CaMO CTPaHKe HeTo ¥ yYeCHUIY 4Mja IIpaBa U Ipas-
HU MHTepecu Mory 6utu moBpebheHU omykama jaBHOT M3BPIINTE/hA KOje ce
TUYy 00ycTaBe U3BPIIHOT IIOCTYIIKA, Of/Iaraba U3BpIIIeha, Ipurosopa tpeher
NI, 3aXTeBa 3a OTK/Iambarbe HEIIPaBWIHOCTY y CIIpOoBohemy U3BpIleha, UTH.
3aTo ce aKTMBHA JIETMTMMAal[Mja 3a HOJHOIIEHe 3axTeBa 3a m3ysehe jaBHOr
U3BpIINTE/BA MOpa mupe TyMaduTu. [lope crpanaka 1 yuecHMKa U CaM jaBHUI
u3BpuINTEe/h he 06aBeCTUTHU Cy[ O MOCTOjaly pasiora 3a usysehe, mpu uemy
aKo IIOCTOje Pas3o3y 3a VICK/byueme OH MOpa Jia IIpeKuHe CBaKM JJa/by paj Ha
TOM IIPEIMETY, a YKOJIMKO T€ HE YPaJgy TUME j€ U3BPIINO TEXY AMCLMIUIMHCKY
nospepy. V3ysehe ce Mo>ke TpaKuTH CBe O OKOHYama U3BPLUIHOT IIOCTYIIKA.

O usysehy jaBHOT U3BpIIUTEBA OJUTYYYje CYZ KOjU je [JOHEO pelierne O
U3BpLIEY, a Y OKBUPY CyJa O TOMe OfIydyje Ccyamja nojeauuan. [Ipotus
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pellema Cyauje IMojefuHIIa KOjUM je of6adeH Wiy ofbMjeH 3axTeB 3a usysehe
jaBHOI M3BpIUNTE/bA MOXKE C€ U3jaBUTU IIPUTOBOP, a/Ili aKO je 3aXTeB YCBOjeH
IPOTUB TOT pelllerba He MOXKe Ce M3jaBUTH HM JKanba HU IPUTOBOP.

Y cBuM fipyruM nutamyMa Koja Hucy ypehena ogpendama 3110 cxon-
HO ce puMenYjy oxpende 3I1I1. Ha oBoMm MecTy Tpeba 6utn ompesaH, Kaja je
ped O MOJHOIIEHY Ty)KOe IPOTHUB jaBHOT U3BPILNTE/hA Ka0 Pa3jIOry 3a Hero-
Bo usysehe. Hanme oppen6om winana 67, cras 1, Tauka 5 31T npomucano je
Jla IIOCTOjU PAas3Jior 3a MCK/by4eme Cyfuje ako maMeby mera u cTpaHke Teue
Heka apyra mapHuna. YumeHnna aa nsMeby jaBHOT mM3BpIINTe/ba M CTPAHKE
Te4ye IMapHMUIA O HEKOM IIpeIMETY CIIOpa HUjé OCHOB 33 IETOBO VMICK/bYYe€bhe,
jep Kao TakakB HMje mpommcaH wiaHoMm 495, craB 1 u 2 3MO, 360r uera ce
MOXKe KOPUCTUTK Kao pasjnor 3a usysehe. [TogHorieme 3axTeBa 3a msysehe
jaBHOT M3BpHINTE/bA C IO3MBOM Ha TO Ja jeé CTPaHKa, OJHOCHO M3BPIIHMU
IY>KHUK TIPOTUB Ibera IOoJ{HeO TYXKOy pefloBHO MIMa 3a /b Ia Ce 13 ITOCTYIIKa
M3BpIIEHkHa YKIOHN OHAj jaBHU M3BPIUNTED YMje OIJIYKE U Pafibe He3aL0BO/b-
HU M3BPILIHY AY>KHMK HUje YCIIeo a OCIIOpPY OATOBapajyhmmM mpaBHMM cpef-
crBoM. Y npakcyu ECJDII yumeHuna fa je crpaHka IOfHeNa TY>KOy IpOTHB
cyzuje 300T TOra LITO je He3a[JOBO/bHA ETOBUM IMOCTYIAmheM Y KOHKPETHOM
IpefMeTy, He CMaTpa ce OIpaB/IaHNM pas3/ioroM 3a nsysehe cynuje, jep 6u ce y
HPOTVBHOM OMOTyhmio cTpaHIV fa M3 MOCTYNKA YAAbU CYAUjy camo 360r
TOra MTO CTpaHKa uMa ocehaj ma he Taj cyamja mpecyautu Ha HeHY IITETY.
Oge npuHIuIIE CynoBK 61 TpebaIo fa IpUMebYjy U Kajia OIIy4dyjy O 3aXTeBY
3a usysehe jaBHOT U3BpIINTE/BA 300T TOTA IITO je CTPAHKA, OHOCHO VM3BPLIHN
IY>KHUK He3aJ0BOJ/baH HEerOBUM PaJiOM IIPOTUB hera MOJHEO TYXOy.
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DISQUALIFICATION OF PUBLIC ENFORCEMENT AGENT

Summary

The main focus of this paper was to tackle the disqualification of public
enforcement agent in the course of enforcement proceedings. According to the
2016 Serbian Law on Enforcement and Security the powers of public enforce-
ment agents have been expanded significantly. They are exclusively entitled to
decide on motion to enforce and for conducting enforcement regarding collec-
tion of claims for utilities and other similar services. Besides that they are in
charge for conducting all enforcement measures with exceptions related to joint
sale of immovable and movable assets, enforcement regarding action,
non—action or sufferance, enforcement of decicions in family matters and
employment reinstatement enforcement. Enforcement agents are not only
empowered to perform actions but they also have competences to decide on dif-
ferent motions and legal remedies filed by the parties and other participants to
enforcement proceedings. Therefor it is necessary to provide their impartiality.

Although the current Law on Enforcement and Security regulates disqu-
alification of public enforcement agents (exclusion and disqualification), there
are still some problems that need to be resolved. First of all, the provisions dea-
ling with disqualification of public enforcement agents are in different parts of
the law. Second, only enforcement debtor may request disqualification of public
enforcement agent. In our view both parties as well as the participants to the
enforcement proceedings should be entitled to request disqualification of public
enforcement agent, since his/her decsisions may tackle their rights and legal
interests. Public enforcement agent may also find out there are reasons of
his/her disqualification in which case he/she should inform the court and the
parties to the proceedings. The Law on Enforcement and Security provides that
motion for disqualification of public enforcement agent shall not stay enforce-
ment, but if there are reasons for his/her exclusion he/she should cease any work
on the case and inform the court and the parties to the proceedings, otherwise
his/her actions shall constitute disciplinary violation.

The first instance court shall be competent to decide on request for dis-
qualification of public enforcement agent. If the request has been dismissed or
rejected, against that decision an objection may be lodged. When the court has
granted the request no legal remedies are allowed against that decision.
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The reasons for disqualification and exclusion of public enforcement
agents have been regulated by Law on Enforcement and Security. One reason
for disqualification needs to be adressed in special way. Civil Procedure Code
provides that a judge shall be excluded if he/she and a party are involved in the
proceedings regarding another lawsuit. This reason for exclusion of public enfor-
cement agent hasn't been listed in Law on Enforcement but it may be used for
his/her disqualification. However according to the case law of European Court
of Human Rights, bringing criminal charges or lawsuits against judges is not in
itself sufficient to cast doubt on their impartiality. This is because to require the-
ir automatic withdrawal in such circumstances would enable discontented liti-
gants to engage in ,judge shopping® by artificially creating bias or prejudice,
and thus provide them with easy instrument to remove judges they consider
unfavourable. Before Serbian courts discontented enforcement debtors have
started to file lawsuits against public enforcement agents in order achieve their
disqualification from enforcement proceedings. The courts that are competent to
decide on these requests should take into account judgments of European Court
of Human Rights dealing with this issue.

Key words: public enforcement agent, exclusion and disqualification, persons aut-
horized to file the request, grounds for disqualification, procedure and decisions.
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