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Abstract

Legal uncertainty represents one of the major impediments to sustainable
economic growth of transition countries. Inadequate legal framework is
often the source of legal uncertainty and strong impediment to effective
rule of law and efficient judiciary. The purpose of this paper is to investigate
the effect of penal policy on the prevention of tax indiscipline. The
improvement of legal framework and tax discipline creates a synergistic
effect for attraction of FDI, enhanced allocation of resources and higher
economic growth. The analysis of the shortcomings of the existing legal
solution is accompanied by the assessment of the prevailing case law and
tax evasion criminalization in the selected European countries. Holistic
approach to research allowed for the development of a specific proposal
for the enhancement of legal framework and, consequently, the increase
of legal certainty with positive effects on the economic growth of Serbia
in the medium and long term.

Keywords: legal uncertainty, economic growth, tax evasion, tax
fraud, criminal policy, tax discipline.
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LEGAL UNCERTAINTY AS THE IMPEDIMENT
TO ECONOMIC GROWTH OF SERBIA

Pravna nesigurnost kao prepreka za ekonomski

Sazetak

Pravna nesigurnost predstavlja jednu od najvecih prepreka za odrZiv
ekonomski rast u zemljama u tranziciji. Neodgovarajuci pravni okvir je
desto izvor pravne nesigurnosti i nepremostiva prepreka za efektivnu
vladavinu prava i nezavisno sudstvo. Svrha ovog nau¢nog rada je
istraZivanje uticaja kaznene politike na prevenciju poreske nediscipline.
Unapredenje pravnog okvirai poreske discipline stvara sinergetski efekat
za privlacenje stranih direktnih investicija, unapredenje alokacije resursa
i snazniji ekonomski rast. U radu su analizirani nedostaci postojeceg
zakonskog resenja, sudska praksa i kriminalizacija poreske evazije u
odabranim evropskim drzavama. Holisticki pristup u istraZivanju je
omogucio definisanje konkretnog predloga za unapredenje pravnog
okvira i posledicno povecanje pravne sigurnosti cime se pozitivno utice
na ekonomski rast Srbije u srednjem i dugom roku.

Kljucne reci: pravna nesigurnost, ekonomski rast, poreska evazija,
poreska prevara, kaznena politika, poreska disciplina.



Introduction

Legal uncertainty represents one of the major impediments
to sustainable economic growth in transition countries
[35]. Inadequate legal framework is often the source of
legal uncertainty and strong impediment to effective
rule of law and efficient judiciary. The improvement
of legal framework and tax discipline would create a
synergistic effect for attraction of FDI [2], [3], enhanced
allocation of resources and higher economic growth.
After its decline in the 1990s due to wars in former
Yugoslavia and international sanctions, GDP growth was
predominantly positive in the 2000-2019 period with the
negative growth episodes in 2009, 2012 and 2014. GDP per
capita in Serbia increased more than three times due to
the positive economic growth and demographic decline
(from EUR 1943.9 in 2001 to EUR 6137 in 2018) [23]. On
the other hand, numerous external and internal factors,
especially the economic crisis of 2008-2009, prevented
quicker economic convergence of Serbia towards the
EU-27 average. Potential remedies leading to enhanced
economic growth of Serbia include the development of the
industrial policy [12], new growth model [13], attraction of
FDI [31], shadow economy formalization [18], innovation
[30] and digital transformation [27]. However, the aspect
of legal uncertainty was not in the focus of any research
study, especially bearing in mind that it is found at an
extremely important crossroads dividing tax discipline,
company business operations and penalty policy. In order
to further investigate this issue, our qualitative research
follows quantitative, econometric analyses which have
proved that Serbia’s growth is currently two percentage
points below its potential (it is above 3% instead of being
around 5%) and that roughly one half of the growth gap
could be explained by underperforming institutions (1 p.p.),
while the other half could be ascribed to low investment
(0.7 p.p.) and poor education (0.2 p.p.) [26].

The persistence of shadow economy and consequently
tax evasion represent a persistent impediment to higher
economic growth, efficient allocation of resources, sound
budgetary balance and improvement of living standards
for the vast majority of citizens in Serbia. Analyses based

on macro-fiscal data indicate that in the period from 2012
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to 2017 there was no significant reduction in the shadow
economy in Serbia [1]. In 2012, it amounted to around
30% of GDP, which was by one-sixth higher than the CEE
average and by almost 50% higher than the European
average [18].

Illegal tax evasion is one of the drivers of shadow
economy, which is very prevalent in all Western Balkan
countries and ranges from 25% to over 30% of GDP according
to various studies [22, p. 18]. One of the consequences
of such a high degree of shadow economy is lower fiscal
revenues than was actually possible. Analysis at the EU
level shows that budget losses from tax evasion on average
amount to around 22.1% of overall budget revenues [24,
p- 16]. The lack of revenue often leads to high budget
deficits in these countries. The analysis shows that the
loss of revenues resulting from tax evasion was almost
the same as the budget deficit in 16 out of the 26 analysed
EU countries [24, p. 14]. In addition, a high degree of tax
indiscipline makes it difficult to plan and implement fiscal
policy, because no change in the fiscal policy will have the
desired effect, since some of the taxpayers will go into the
grey zone. All this results in lower GDP growth and lower
standards of living.

In countries with poor tax discipline, such as Serbia,
tax collection is a continuous challenge. In addition to
an effective tax administration and a clear legislative
framework, an adequate policy of sanctioning illegal tax
evasion is the key to increasing tax discipline. Therefore,
the subject matter of this paper will be the analysis of
the adequacy of penal policy and its compliance with
tax regulations. The aim is to determine the manner in
which an adequate penal policy would affect tax discipline
and to investigate whether the existing description of the
criminal offence of tax evasion is an adequate solution for
the fulfilment of two basic goals: the increase of public
revenues and the efficiency of court proceedings. In other
words, the analysis is focused on whether it is necessary
to propose a new criminal offence to be introduced with
the aim of severely sanctioning illegal acts with a higher
degree of negative social impact. We will focus on adequate
punishment of illegal tax evasion, legislation and case law,
as well as recommendations for improving these segments.

Also, adequate international practice, especially in the
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EU, will be analysed in order to find examples of good
practice in this field.

Tax evasion and penal policy in Serbia

Effective tax policy and public revenue generation
are essential for the provision of necessary funds and
implementation of economic and social policy goals [28,
p-464]. Bearing that in mind, as well as the constitutional
obligation to pay taxes and other duties [4, Article 91], an
adequate penal mechanism is necessary to provide the
tax system with sufficient protection. Failure to comply
with tax obligations and the obligation to pay certain
contributions is punishable. Depending on the amount of
these obligations, the act may be considered a misdemeanour
or a criminal offence [35, p. 66]. The basic instrument of
criminal law in this area is the criminal offence of tax
evasion [9, Article 225], which belongs to the group of
criminal offences against the economy. In general, tax
crimes in the Republic of Serbia are stipulated by the Law
on Tax Procedure and Tax Administration (hereinafter
ZPPPA) [20] and the Criminal Code (hereinafter CC)
[9]. They all have a number of common characteristics,
regardless of the regulations governing them, beginning
with the fact that almost all crimes are blanket, include
solely intent as a form of guilt, the existence of a specific
intent, etc. [35, p. 66].

A crime called tax evasion first appeared in Serbian
legislation in 1959. With the entry into force of the ZPPPA
in 2002, the offence was renamed tax avoidance (Article
172). However, the new Criminal Code of 2005 provided
for the criminal offence of tax evasion, thereby returning
this incrimination back to basic criminal legislation [19,
p- 322]. In addition, it should be emphasized that the term
‘tax evasion’ is not quite adequate (the adoption of this
term in Serbia was probably influenced by German law,
since in Germany this offence is also referred to as tax
evasion - Steuerhinterziehung); one should rather talk
about tax fraud, since the taxpayer falsely presents or
conceals facts relevant to determining their tax liability,
as opposed to appropriating a movable thing which was
entrusted to them or which they found, which basically

represents evasion. That was, at the time, the reason why
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tax legislature coined the term ‘tax avoidance’ for this
crime, not tax evasion [16, p. 41].

Tax evasion is a blanket offence. In order to determine
whether the criminal law norm has been violated, the
criminal court should find a violation of some other non-
criminal regulations which supplement the norm envisaging
the criminal offence and more closely determining the
nature and content of tax liability. For example, taxes,
contributions and levies are defined by the ZPPPA [29, p.
6]. Thus, it is the duty of the taxpayer to present accurate
and true information on the facts relevant for determining
their tax liability, in accordance with the ZPPPA, but,
depending on the case, other regulations and accounting
standards also have to be taken into consideration [28,
pp. 465-466].

The act of committing this offence can have multiple
definitions and may comprise the following: a) providing
false information about the generated income, obtained
objects or other facts that influence the determination
of such obligations, b) failing to declare (in the case of
compulsory declaration) the income or objects acquired
or other facts that have an effect on the determination of
such obligations or c) otherwise concealing information
relevant for the determination of such obligations.

Providing false information implies that the taxpayer
files a tax return with the competent authority, presenting
false information in it. This is most commonly encountered
in practice and presupposes active performance. This
criminal conduct means that the perpetrator formally acts
under the legal obligation to report to the tax authority
facts relevant to determination of their obligation to pay
taxes, contributions or other prescribed duties, but does
not fulfil this obligation materially, as the tax authority
is misled when it comes to the amount of the tax base,
making it a false presentation of facts, which gives this
act the character of a particular form of fraud [35, p. 66].
Committing the offence in this way primarily relates to the
taxpayer’s income (showing less revenues or higher expenses
than the real ones) or to items subject to taxation, but false
information may also refer to other facts, depending on a
particular type of taxes or contributions relevant to proper

determination of the liability amount (e.g., number of



employees, number of family members, etc.) [17, p. 461]. It
is indisputable for this form of offence that it is necessary
to file an application with the competent tax authority
[21, Article 38], regardless of the form and manner, as
well as to provide false information on facts that do not
influence the determination of tax liability. Also, it is the
dominant standpoint in our criminal law theory that if
the crime is done by falsifying certain information, there
will be no criminal offence for that, only for tax evasion
29, p. 6], [35, p. 69].

The second manner of committing this offence
includes omission. Unlike the previously described form,
here the offender does not report the income or other facts
thatinfluence the determination of tax liability. Failure to
do so constitutes an act of committing this offence only if
there is a legal obligation to file a tax return in particular
case. It is considered that the offence is committed at the
moment of missing the deadline for filing the tax return for
income, objects or other facts in order to avoid payment of
prescribed duties. In addition, this offence will also exist
when the perpetrator files a tax return, but does not enter
into it the information on facts pertaining to a particular
tax base or relevant for determination of contributions (e.g.,
in the annual personal income tax return, one can declare
only personal income, but not other incomes) [17, p. 461].

The offence may also comprise concealing other data
related to the determination of the obligation. Although
the legislator specified typical manners of committing this
crime, it left the possibility of the offence being committed
in some other way, i.e., by concealing relevant information.
This manner of offence committal is mainly reflected
in incorrect calculation of tax liabilities, followed by
misrepresentation of individual financial statement items,
keeping two sets of books, etc. [25, p. 143]. According to the
case law, this offence is being committed when the director
of a company conceals data relevant for determination of
the obligation to pay taxes and contributions by making
payments to employees on the basis of advance payments
for tasks that had not been performed yet [32, p. 160].

Before adoption of amendments to the Criminal
Code in 2016, it was necessary for the income related
to a criminal act to be lawfully obtained. Specifically,

the legislative description of the offence explicitly stated
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that it must be related to legally acquired income. Since
this condition confounded and impeded the work of the
courts, which were obliged to determine the legality of
the obtained income, the legislator has now removed it
from the definition of the criminal offence (there was a
strong case-law view that the failure to establish that the
proceeds were lawfully obtained led to the conclusion that
not all the essential elements of the crime of tax evasion
had been materialised (the judgment of the Appellate
Court in Kragujevac, Kz. 187/14 as of 27 February 2014)
(33, p. 757]). However, this does not mean that from now
on there is an obligation to also report income from
illegal activities (in some countries, some illegally earned
income is subject to taxation and failure to report it may
constitute the criminal offence of tax evasion, but this is
explicitly provided for in tax regulations) [33, p. 757], but
that whether income has been obtained legally will not be
considered an essential element of the crime, i.e., it goes
without saying that the income is legitimate, because if
it is illegally obtained, there will be no tax evasion, but
some other criminal offence to which some other sanctions
from the CC (confiscation of illegal assets) or other laws
(Law on Seizure and Confiscation of the Proceeds from
Crime) are applied.

In addition to the above, in order for tax evasion
to be a criminal offence, it is necessary that the amount
of fiscal liability evaded exceed one million RSD. If the
amount of such obligation does not exceed one million RSD,
it will not be considered a criminal offence under Article
225 of the CC, but will be deemed a tax misdemeanour
depending on the conditions. Previously, this amount
was slightly lower and amounted to one hundred and
fifty thousand RSD. After the amendments to the CC in
2016 it was increased to 500,000 RSD, only to be raised
to one million RSD after the last amendment to the CC
in May 2019 (the amendments came into force on 1
December 2019). One can accept the standpoint recently
adopted in Serbian literature that raising the amount, as
a necessary condition for establishing the existence of
an offence, is a justifiable move by the legislator, since in
practice itis often more efficient to conduct misdemeanour
proceedings than criminal proceedings [35, p. 72]. As

regards this element of the crime, it is important to
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emphasize the prevailing opinion that this is actually
the so-called objective condition of incrimination. This
means that the offender does not have to be conscious of
the amount of the evaded tax obligation; it is sufficient
for the existence of the offence to objectively fulfil this
condition, irrespective of whether the offender has been
conscious of it. However, such predominant opinion in our
theory and practice deserves a more detailed analysis. If it
follows from the stated view that for the existence of the
offence it isirrelevant whether the perpetrator is aware of
the amount of the obligation to be evaded, it means that
the offence would exist even if the perpetrator had the
intention to evade payment of a smaller amount, but as
circumstances would have it that amount exceeded one
million RSD. When the perpetrator intends to commit
the crime and is aware of all its elements, it practically
means that they must be aware that they are committing
tax evasion that exceeds the statutory amount [35, p. 73].
Also, the amount to be evaded is the amount pertaining
to one calendar year. If the offender avoids paying taxes
for several years, this can be construed as a continuing
offence [9, Article 61].

The perpetrator of this offence is the taxpayer
who provides false information or fails to report the
income, objects or other relevant facts about lawfully
obtained property or a person who otherwise conceals
the information relevant for determining taxes,
contributions or other prescribed duties. In addition to
the aforementioned, the perpetrator may also be a person
who has a legal obligation to report this information as
the legal representative of a natural or legal person [28,
p- 470]. For the basic form of the offence, the Criminal
Code stipulates a cumulative sentence of one to five
years and a fine (amendments to the CC from May 2019
increased the special minimum for the basic form of
the offence, which previously amounted to six months
in prison). Tax evasion also has two aggravated forms
which differ from the basic form in the amount of the
taxable obligation. Qualified form exists if the amount
of evaded liability exceeds five million RSD. Previously,
this amount was lower and amounted to one million five
hundred thousand RSD. Imprisonment of two to eight

years and a fine are stipulated in this case (prior to the
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changes, the law provided for a sentence of one to eight
years and a fine).

The most serious form includes evading the payment
of more than 15 million RSD (previously 7.5 million RSD),
which the law sanctions with a prison sentence of three
to ten years and a fine. It is noticeable that the legislator
tightened the prescribed penalties for all forms of this offence
on several occasions, beginning with the amendments
introduced in 2009 and ending with the changes from
2019. The tightening of the penal policy indicates the
legislator’s increased awareness of the importance of
the object of protection and the need for more severe
penalties as a response to the forms of manifestation of this
offence. However, it is also noticeable that there is a huge
discrepancy between the prescribed and imposed sentences
for this crime. On the one hand, by expanding the range
of prescribed penalties, the legislator seeks to tighten the
criminal policy of courts, which, on the other hand, often
do not use sufficiently wide ranges of the sentences and
weigh them closer to the specific minimum. Although for
the general preventive effect of the punishment, its extent
is only one of the possible factors of influence, there is an
opinion that the strengthening of the legislator’s penal
policy in this area should be accompanied by adequate
court practice in order to enhance the preventive effects
in the field of financial crime [28, pp. 470-471].

In theory, when it comes to amounts stipulated
in aggravated forms, the legal nature of these elements
is debatable. There is an opinion that this is also an
objective condition of incrimination [17, p. 463], which
therefore means that the perpetrator’s guilt does not apply
to it. This would be unacceptable, since the severity of
the act and the duration of the sentence would depend
on an objective circumstance in relation to which the
perpetrator may not have had intention. Therefore, in
theory, the prevailing opinion is that in qualifying forms
the amounts are considered qualifying circumstances, to
which the perpetrator’s guilt must apply, with no need
for the perpetrator to be aware of the specific amount
of tax evasion, but to be generally aware that they are
committing an aggravated form of the crime by evading
the payment of a larger amount [17, p. 463], [21, p. 625],
(28, p. 470], [33, p. 759]. Although correct, this view runs



counter to the view that, with respect to the basic form
of the criminal offence, the amount of evaded obligation
is considered an objective condition of incrimination in
relation to which the existence of a subjective element is
not required. Finally, it may be difficult to justify these
double standards and different treatment on the basis
of the same characteristic, because the difference is not
qualitative, but purely quantitative. Therefore, it would
be more correct to require the existence of intention in
relation to the amount of fiscal obligation even with regard

to the basic form.

Summary of international experiences

Based on the analysis of the legal framework in the following
countries: Germany [14, article 370], Austria [15, article
33], Finland [6, Chapter 29], Norway [8, Section 378],
Montenegro [7, Article 264], Croatia [5, Article 256], it
can be concluded that the crime of tax evasion is usually
regulated by the criminal code, although in a few countries
itis regulated by another law, primarily the one governing
tax matters (Germany, Austria). There is a clear similarity
among the presented legislations regarding the act of
committing this criminal offence, consisting either in a
fraudulent act or in the omission or failure to file a report
in case of duty to report income, contributions, etc. It is
also noticeable that in some countries for the criminal
offence to exist the perpetrator’s conduct needs to result
intax evasion, in whole or in part (Austria, Croatia), while
in most legislations it is sufficient for the perpetrator to
act towards that goal. It is also significant that for the
existence of the offence the existence of a certain amount
whose payment has been avoided or attempted is not,
as a rule, required as an additional condition (except in
Montenegro and Croatia). Legislation providing for an
easier form of tax evasion (Finland) is rare. In addition
to the basic form, there are usually aggravated forms that
exist due to the higher amount of the evaded obligation,
when the offence is committed over a longer period of time
or by perpetrators with a special connections, or when
the offence is committed by abusing power or authority,
that is, by using forged documents, books, etc. (in the

last case mentioned a separate, aggravated form of the
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crime is stipulated in Austria). German legislation even
provides for criminal and political reasons to be released
from punishment in the event that the perpetrator acts
appropriately, i.e., corrects inaccurate information submitted
to the competent tax authority, completes information
or submits a missing application. On a subjective level,
intention is always required. Legislation that penalises
negligent committal of the offence (Norway) is rare. When
comparing the prescribed sentences, one can be note that,
in addition to imprisonment which in some legislations
goes up to 10 years for the most aggravated forms, a fine
is envisaged (except in Croatia) as an alternative to or
cumulatively with imprisonment. At the very end of this
summarised comparative view, it can be concluded that
the form of tax evasion as envisaged by Serbian CC is
closer to that stipulated in the countries with which we
had shared the same legal order for decades. However, in
some respects, it does not differ much from that envisaged
by other systems which, in other respects, may serve as a
model for future reform. It is particularly evident that with
regard to assessment of the social danger of tax evasion
and corresponding penalties, our legislation is ranked

among the most stringent in Europe.

Possible reforms of penal policy in Serbia

Tax offence detection falls within the jurisdiction of tax
police which have the same pre-investigation powers as
the regular police (except for movement restrictions)
[33, p. 759]. The law defining the jurisdiction of the tax
police and control thereof is the Law on Tax Procedures
and Tax Administration (ZPPPA). Significant changes in
the tax audit procedure were introduced by amendments
to the 2012 Law, which enabled more efficient control
over unregistered and undeclared activities and illegal
work. The changes refer to the possibility of performing
an unannounced audit, outside the working hours and
premises owned by the taxpayer, which was impossible
until then.

After the tax audit, tax police can file a criminal
complaint against the taxpayer and participate in the
procedure, as well as cooperate with the prosecution and

the police in the investigation procedure. The ZPPPA sets
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forth four cases in which criminal liability exists and the
corresponding penalties. The first concerns the unfounded
disclosure of the amounts for tax refund and tax credit.
Furthermore, jeopardizing tax audit and illegal trade in
excise goods are also criminal offences, the latter because
it leads to frequent tax evasion. Finally, illegal storage of
goods also constitutes a criminal offence.

However, there are still certain paradoxes in the
ZPPPA thatindirectly discourage legal business. Namely,
according to Article 179 of the ZPPPA, if a taxpayer fails to
fulfil one of the technical requirements (e.g., fails to submit
some documentation within the prescribed deadline), a
fine of up to 2 million RSD will be imposed. On the other
hand, if they work illegally and get arrested, they are
allowed a period of 30 days to register their business and
continue with their activities after paying the prescribed
fine. We believe that this indirectly discourages legal
businesses, especially micro-enterprises and entrepreneurs,
and directly contributes to tax evasion. These provisions
should be reconsidered.

In addition, better cooperation between the tax
police and the prosecution in the investigative process
is necessary in order to improve the audit process and
increase the efficiency of application of criminal provisions,
with the aim of increasing the degree of tax discipline. In
this regard, further training of the judiciary to handle tax
evasion cases may be necessary. This is especially true of
procedures related to excise evasion, since the level of tax
evasion in this segment is high.

The first step towards increasing tax morale involves
improving the ability of public administration to perform
its task effectively. At the same time, it is also necessary
to improve the penal policy. The analysis of the case law
shows a marked difference in the number of defendants
and convicted persons in tax evasion proceedings. In

2017, only one-third of defendants were convicted in the

Belgrade Court of Appeal, which generally coincides with
the data on the total number of complaints and convictions
throughout the country. In 2018, 967 criminal charges
were filed and only 27% of defendants were convicted of
tax evasion. All of the above is a clear indication of how
difficult it is to prove this crime in practice and of the
difficulties encountered by courts in practical application
of imprecise, broad-ranging and vague regulations, in
the light of disparate case law, all of which results in
legal uncertainty. In addition to this, it is noteworthy to
mention that all parties involved in the procedure, from
public prosecutors, inspectors, court experts, attorneys
to judges themselves show noticeable lack of knowledge
of the relevant tax regulations [11, p. 107]. Furthermore,
in most cases (70% of cases in 2018) courts pronounce a
suspended sentence, and in rare cases where imprisonment
has been pronounced, the sentences are usually short -
up to 6 or 12 months (often in variants of the so-called
house arrest — see Table 1).

Takingall this into consideration, the question could
be raised whether courts implement adequate penal policy.
The generally lenient attitude towards the perpetrators in
practice has influenced the criminal legislator, who has
repeatedly amended the Criminal Code, to increase the
penalty for both basic and aggravated forms of tax evasion
(in theory, there has long been a view that a stronger
preventive effect contributes to greater likelihood that
the sentence will be enforced than to the duration of the
sentence itself, although undoubtedly both factors are
significant; in the economic analysis of the penalty, it is
pointed out that citizens will sooner refrain from illegal
ways of tax evasion if the punishment for the offence is
severe and if they are aware that they will almost certainly
be punished, i.e., if the loss resulting from committing the
criminal offence is greater than that which would result

from following the rules (deterrence model) [10, p. 112]).

Table 1: Case law statistics related to the criminal offence of tax evasion

vear | G| Indicuments | Convicted | UpPrSOnment | Susbended
2015 715 778 449 69/16 341
2016 734 643 419 73/34 300
2017 649 N/A 392 72/43 264
2018 967 N/A 266 50/17 185

Source: Statistical Office of the Republic of Serbia.



However, this only widens the gap between the prescribed
and imposed sentences. It is indisputable in criminal law
that, on the one hand, intensifying repression in certain
areas can have the opposite effect to the desired one and,
instead of being generally preventive, it could result in
even more frequent offences, especially if the competent
authorities do not apply the law in most cases, i.e., when
the addresses of Criminal Law norms are not aware of an
almost certain punishment as a consequence of criminal
behaviour. On the other hand, an overly selective and
lenient penal policy remains without particular influence
on the behaviour of citizens as potential perpetrators of
criminal offences and has no preventive effect. Therefore,
in the area of tax delinquency, and above all in relation to
the crime of tax evasion as the basic offence in that group,
itis necessary to find a balance between a preventive and
a repressive approach.

One of the recommendations for improving penal
policy is to replace the nominal limit of a criminal offence
with a relative one and/or to set different limits for
different taxpayers. Although some changes to Criminal
code were made in this regard in 2019, when the fiscal
limit was raised from five hundred thousand to one
million RSD, we believe that the established amount of
tax liability is not suitable for all categories of taxpayers.
Namely, for certain categories of taxpayers, the amount
of one million RSD is very large (e.g., entrepreneurs or
micro-enterprises). Therefore, despite the intention of
this category of taxpayers to evade tax, they will never be
held responsible for the crime of tax evasion, which will
potentially be very frequent within these types of companies.
On the other hand, for certain categories of companies,
which discharge very high tax liabilities on a daily basis
(e.g., taxpayers producing excise goods), the amount of
one million RSD represents a small part of their annual
tax liability. In this regard, in order to create a coherent
and effective legal framework that would suit taxpayers
of different sizes and economic strengths, we believe that
the following should be considered as a potential solution:
a)  specified limits for different types of taxpayers;

b)  annual turnover;

c) level of tax liability; and

Economic Growth and Development

d) ratio between potential tax liability and annual

turnover.

Conclusion

The basic conclusion of the paper is that the existing
definition of tax evasion as a criminal offence and lenient
case law create legal uncertainty and make their basic
purpose, i.e., prevention of the negative impact on the
collection of public revenues, impossible. One of the
solutions that would strengthen the case law and remove
the described normative obstacles to the more efficient
work of the judiciary is the introduction of a new criminal
offence of tax fraud. In addition, the presented solution also
contributes to the improvement of criminal legislation and

a higher degree of coordination of the goals of criminal

and fiscal policies in the Republic of Serbia.

Namely, the criminal offence of tax evasion could
be solely related to the avoidance of payment of public
revenues caused by the failure to act (omission), while for
the existence of the criminal offence of tax fraud it would
be necessary for the perpetrator to actively commit the
offence. Furthermore, in addition to the amount of evaded
public revenues which should exceed 10 million RSD, tax
fraud should also take into account the ratio between the
value of the evaded liability and the total business income
of the company. Namely, when an identical amount of
liability is stipulated, in the case of alarge company, failure
to pay public revenues may be the result of an accounting
error, which is ruled out in the case of companies with
smaller business income on an annual basis. Therefore,
the existence of a criminal offence would require the
following prerequisites to be met:

«  specific intent to avoid payment of public revenues;

o  the amount of evaded public revenues exceeds 10
million RSD on an annual basis;

«  incasethelegal entity has avoided payment of public
revenues in the amount of more than 10 million RSD
on an annual basis, it is necessary for the condition
that the stated value is greater than or equal to 1%
of the average operating revenues in the previous
three years to be fulfilled.
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The proposed introduction of a new offence (tax

fraud) would allow taxpayers to be divided into two groups:

L.

Taxpayers who, by failing to discharge their
liabilities, caused damage to public revenues, while
committing some of the existing three forms of the
criminal offence of tax evasion;

Taxpayers who had an unambiguous specific
intent to avoid the payment of public revenues in
excess of 10 million RSD on an annual basis, along
with the cumulative requirement for companies
that this amount is greater than or equal to 1% of
the average business income in the previous three
years.

Itis expected that the proposed change in legislation,

followed by more efficient case law and enhanced tax

administration digitalisation, would contribute to a more

effective and efficient functioning of the penal policy

and consequently to an increase in tax revenues. Finally,

enhanced legal certainty would create and strengthen

the preconditions for the sustainable economic growth

in Serbia in the forthcoming period.

References

1.

Arsi¢, M., Randelovic, S., & Altiparmakov, N. (2018). Highlight
1. Shadow economy trends in Serbia: 2012-2017. Quarterly
Monitor, 52, 51-59.

Baniak, A., Cukrowski, J., & Herczynski, A. J. (2005). On the
determinants of foreign direct investment in transition
economies. Problems of Economic Transition, 48(2), 6-28.

Bevan, A, Estrin, S., & Meyer, K. (2004). Foreign investment location
and institutional development in transition economies. International
Business Review, 13(1), 43-64.

Constitution of the Republic of Serbia. "Official Gazette of
the Republic of Serbia”, No. 98/2006". Retrieved from www.
srbija.gov.rs/tekst/330326/ustav.php.

Criminal Code of Croatia. Retrieved from www.vsrh.hr/
CustomPages/Static/HRV/Files/Legislation__Criminal-Code.pdf.

Criminal Code of Finland. Retrieved from http://www.ilo.org/
dyn/natlex/natlex4.detail?p_isn=73924.

Criminal Code of Montenegro. Retrieved from www.unodc.
org/res/cld/document/mne/2003/criminal_code_html/
Montenegro_Criminal_Code.pdf.

Criminal Code of the Kingdom of Norway. Retrieved from
www.legislationline.org/documents/id/8909.

Criminal Code. "Official Gazette of the Republic of Serbia *, No.
85/2005, 88/2005 - ispr., 107/2005 - ispr., 72/2009, 111/2009,
121/2012, 104/2013, 108/2014, 94/2016 i 35/2019).

508

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

Doran, M. (2009). Tax penalties and tax compliance. Harvard
Journal on Legislation, 46, 111-161.

burdevi¢, Z. (2018). Krivicno delo poreska utaja u sudskoj
praksi. Bilten Vrhovnog kasacionog suda, 2, 92-107.

Buricin, D., & Vuksanovi¢-Herceg, I. (2019). Three things
an economy needs in the era of the fourth industrial
revolution. Ekonomika preduzeca, 67(1-2), 1-15.

Buricin, D., & Vuksanovi¢, I. (2014). Quest for new development
model and economic policy platform for Serbia: The role of
industrial policy. Ekonomika preduzeca, 62(5-6), 229-250.

Fiscal Code of Germany (Ubersetzung durch den Sprachendienst
des Bundesministerium der Finanzen). Retrieved from www.
gesetze-im-internet.de/englisch_ao/englisch_ao.pdf.

Fiscal Offences Act - Finanzstrafgesetz. Retrieved from www.
europarl.europa.eu/cmsdata/124692/Austria%20fiche.pdf.

llic-Popov, G. (2016). Poreska krivicna dela u srpskom poreskom
zakonodavstvu. NBP - Zurnal za kriminalistiku i pravo, 1, 40-56.

Kraus, B. (1981). Komentar Krivicnih zakona SR Srbije, SAP
Kosova i SAP Vojvodine. Beograd: Savremena Administracija.

Krsti¢, G., & Schneider, F. (2015). Formalizing the shadow economy
in Serbia: Policy measures and growth effects. Springer Open.

Kuli¢, M., & Milosevi¢, G. (2011). Odnos krivicnih dela poreske
utaje i neuplacivanja poreza po odbitku u srpskom krivicnom
pravu. Anali Pravnog fakulteta u Beogradu, 2, 321-343.

Law on Tax Procedure and Tax Administration. “Official
Gazette of the Republic of Serbia”, No. 80/2002, 84/2002 -
ispr., 23/2003 - ispr., 70/2003, 55/2004, 61/2005, 85/2005 - dr.
zakon, 62/2006 - dr. zakon, 63/2006 - ispr. dr. zakona, 61/2007,
20/2009, 72/2009 - dr. zakon, 53/2010, 101/2011, 2/2012 - ispr.,
93/2012, 47/2013, 108/2013, 68/2014, 105/2014, 91/2015 -
autenti¢no tumacenje, 112/2015, 15/2016, 108/2016, 30/2018,
95/2018 i 86/2019). Retrieved from www.paragraf.rs/propisi/
zakon_o_poreskom_postupku_i_poreskoj_administraciji.html.

Lazarevi¢, Lj. (2006). Komentar Krivicnog zakonika. Beograd:
Sluzbeni glasnik.

Medina, L., & Schneider, F. (2018). Shadow economies around
the world: What did we learn over the last 20 years?. IMF
Working Paper, 18/17.

Ministry of Finance. (2020). Makroekonomski i fiskalni podaci.
Retrieved from www.mfin.gov.rs/dokumenti/makroekonomski-
i-fiskalni-podaci/.

Murphy, R. (2012). Closing the European tax gap. A Report for
Group of the Progressive Alliance of Socialists & Democrats in
the European Parliament. Norfolk: Tax research LLP.

Nicevi¢, M., & lvanovi¢. A. R. (2013). Poreska utaja. Ekonomski
izazovi, 3, 139-150.

Petrovi¢, P, Bréerevi¢, D., & Gligori¢, M. (2019). Why is Serbia an
economic growth underachiever?. Ekonomika preduzeca, 67(1-
2), 17-33.

Piti¢, G., Savi¢, N., & Verbi¢, S. (2018). Digital transformation
and Serbia. Ekonomika preduzeca, 66(1-2), 107-119.
Radulovi¢, Lj. (2010). Kriviéno delo poreske utaje iz ¢l. 229 KZ
RS (akcenti iz sudske prakse). Pravo i privreda, 4-6, 463-475.
Risimovi¢, R. (2016). Radnja izvrsenja krivicnog dela poreske
utaje. NBP — Zurnal za kriminalistiku i pravo. 3, 1-17.



30. Savi¢, N, Piti¢, G., & Trbovich, A. S. (2015). Innovation and creative
industries as a basis for Serbian reindustrialization. Ekonomika
preduzeca, 63(1-2), 67-81.

31. Stanisi¢, N. (2008). Do foreign direct investments increase
the economic growth of Southeastern European transition
economies?. South-Eastern Europe Journal of Economics, 1, 29-38.

32. Stojanovi¢, Z., & Deli¢. N. (2017). Krivicno pravo. Posebni deo.
Beograd: Pravni fakultet Univerziteta u Beogradu.

Economic Growth and Development

33. Stojanovi¢, Z. (2019). Komentar Krivinog zakonika. Beograd:
Sluzbeni glasnik.

34. Susjan, A., & Redek, T. (2008). Uncertainty and growth in
transition economies. Review of Social Economy, 66(2), 209-234.

35. Skuli¢, M., & Delibagi¢, V. (2018, April). Poreska utaja—normativna
konstrukcija i neka sporna pitanja. In Krivicno zakonodavstvo i
funkcionisanje pravne drZave. Medunarodna naucno-strucha
konferencija, Trebinje.

Mihajlo Babin

is Associate Professor of Economics at the FEFA Faculty. Mr. Babin is deeply involved in the development of
education policy, public finance and public sector reforms. As a student, he was elected to the position of
Student Vice-Rector at the University of Novi Sad (2002-2004) and was a member of the Executive Board of
the Student Union of Serbia (2005). Since 2009, he has been participating in the World Bank development
projects as a consultant in the fields of pre-university education financing, higher education and research
and innovation financing. He has been actively involved in the process of higher education reform in Serbia,
has participated in numerous TEMPUS projects and was a member of the national team of Higher Education
Reform Experts (HERE) between 2008 and 2010. He was the Serbian representative to the Bologna Follow-up
Group (2015-2016). Mr. Babin is one of the co-authors of Serbia’s Education Strategy 2020 and continues to
participate in education policy research.

Goran Radosavljevi¢

is Associate Professor at the FEFA Faculty in Belgrade, Serbia, and Secretary General of the National Petroleum
Committee of Serbia. He is also a member of the World Petroleum Council Congress Programme Committee.
Having graduated in Economics from the University of Belgrade, he received MScin Mathematical Economics
and Econometrics from GREQAM, EHESS, Marseille-Paris, France, and a PhD in Public Finance. From December
2012 to January 2018 he worked at NIS Gazprom Neft as Deputy Executive Director, and from 2014 as
Advisor to Deputy CEO. From June 2007 to May 2011 he served as Economic Advisor to the Deputy Prime
Minister of the Republic of Serbia, while from May 2011 to July 2012 he was State Secretary in the Ministry
of Finance of the Republic of Serbia. From 2002 to 2007, he worked as Teaching Assistant at the Faculty
of Economics, University of Belgrade, and as a researcher at the Centre for Advanced Economic Studies in
Belgrade (CEVES) and the Foundation for the Advancements of Economics (FREN). He is the founder and
owner of Bike Adventure Belgrade, the first all inclusive offroad biking platform in the Western Balkans. In
addition to his native tongue, Serbian, he speaks English and French.

Ivan Dokic

was born on 13 February 1980 in Belgrade, where he obtained his primary and secondary education. He
graduated from the Faculty of Law, University of Belgrade in 2004 (GPA 9.25 out of 10). In 2009, he obtained
his master’s degree from the Faculty of Law, University of Belgrade, defending a master's thesis on the act
of minor significance. He was awarded the degree of Doctor of Laws in 2015, after defending his doctoral
dissertation entitled “The Subjective Element of the Criminal Offence in English Law". He presently works
as Assistant Professor in the field of criminal law at the Faculty of Law, University of Belgrade. Mr. Dokic is
the Secretary of the Editorial Board of Crimen — Journal for Criminal Justice and participant in two scientific
projects: “Identity Transformation of Serbia” — Faculty of Law, University of Belgrade, and “Penal Reaction in
Serbia as a Key Element of the Rule of Law" — Ministry of Education, Science and Technological Development.

509



