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CAKETAK: Aytopka y paay aHaJH3Upa HOPMAaTUBHE U MpaK-
THUYHE aCIIEKTe PAJHONPABHOI MHCTUTYTa 3a0paHe KOHKypEHIHje.
Xunores3a NOCTaB/bEHA y Pajy jecTe Jia, Hako paJHO IpaBo Tpeda
Jla TIO3Haje MHCTUTYT 3a0paHe KOHKYpEHIIH]je, MOCTOju moTpeda aa
ce y Behoj Mepu orpaHnuy yHOUICHE 3a0paHe KOHKYPCHIIUjEe Y yro-
BOp 0 pajay (HAPOUHMTO 3a MEPUOJ TTOCIIe MPEeCTaHKa PaJHOT OHOCA),
Kako He OM JIONUIO 10 HEONpaBHAaHOT OTpaHHYCHa CI00omIe paaa
3anocieHux. [{nib paja je 1a M3I0KK NMPEJHOCTH U MaHe 3a0paHe
KOHKYpeHIMje U3 (CYNpOTCTaBJbEHMX) MEPCIEKTHBA IOCIOAABIA
W 3aIll0CIICHOT, Te Ja YKake Ha TO Koje oxmpende y momahem mpas-
HOM OKBHPY je NMOTEHINjaTHO HEOIXOJHO PEBHIMPATH Kako He Ou
JI0JTa3MIIO0 JI0 37I0ynoTpebe 3a0paHe KOHKYPEHIIHje 0/ CTPaHe IOCIIo-
JaBana y npaxcu. Pajx caapxu aHanusy peuiema goMaher pagHor
3aKOHOJIABCTBA M KpaTak Iperiie] pemiema n3 oxpeheHux aprkasa
EBporicke yHHje Koja MOTy OMTH CMEpHHLA 33 M3MEHE U JOIyHE
nomalier 3akOHOJaBCTBA, KAa0 M aHANU3Y pe3yiTara HCTPaKHBarbha
CIIPOBE/ICHOT ITyTeM YIUTHHUKA KOja ITOKa3yje Ja 3all0CIeHH HUCY Y
JIOBOJbHO] MEpH YIO3HATH Ca MHCTUTYTOM 3a0paHe KOHKypEeHIIHje.
KonauHo, ayTopka je crpoBena W HHTEPB]jy ca PECIIOHICHTUMA KOjU
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npuxBaheH je 3a o0jaBibuBame §. 4. 2022. roauHe.
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Cy MMaJli WM MMajy 3a0paHy KOHKYpeHIMje y yroBopy o paxy. Ha
OCHOBY MHTEPBjya C€ MOXE 3aKJbyUUTH Ja 3aIIOCICHH MMPUCTAjy Ha
KJay3yiry 3a0paHe KOHKypeHIHje Y cTpaxy jaa Hehe nobdutu mocao,
HaKo CMaTpajy Jia HeMa OINpaBIaHOT OCHOBA 33 OBAKBY KIay3y.Ly.

Kawyune peuu: 3abpaHa KOHKYPEHIIMje, yTOBOP O paay, BEPHOCT
HOCJIOZABILY, ¢1000/1a pajia, NPUHYIHU Paj

YBOAHA PASMATPAIbA — KOHIIENIT 3ABPAHE
KOHKYPEHIIUMJE ¥ PAJJHUM OJHOCHUMA

Hako ce TepMUH KouKypeHnyuja morao cpectu u panmje', y XX Beky,
YIopeno ca pa3BOjeM HHJIYCTpHje W IICNIOKYIHE MpHUBpeAe Ha MT00aTHOM
HUBOY NHTamke KOHKYpEHIMje 3a700uja mocebaH 3Hayaj. MelyTum, nurame
(perynucama) KOHKypeHIje (I1)ocTaje He caMO MHCTHUTYT MPUBPEIHOT MpaBa,
Beh W 3HaYajaH paJHONPABHU HHCTHUTYT.

Wnak, motpedHO je y3eTH y 003Hp TO Ia je peryimcame 3a0paHe KOH-
KypeHIfje y paJHUM OJHOCHUMA Yy M3BECHO] MepH crenupuyno. Hanme, camo
YHOIIIeHE 3a0paHe KOHKYPEHIIHje y YTOBOP O pajIy je 4eCTo MOoCceIuIa eKOHOM-
cKke HaaMOhM MOCIIO/IaBIa, OJJHOCHO YHHHCHUIIE JIa je MOCJIONaBall y MO3UIHjH
Jla IMKTHpPa 1 HEeIOBOJBHE YCJIOBE I10 3arOCIIEHOI, TO jeCT KaHAWAaTa 3a 3aro-
ClIeEbe, KOjH y CTpaxy of I'yOWTKa MOIYhHOCTH 3aIloCierha, OJHOCHO CTHIIAmka
M3BOpa MPHUXO/a, IPUCTaje Ha OBaKBe ycioe.” J[akiie, ynpaBo CynpoTcTaBbe-

' Kaza je ped o criomMumbamy KOHKYPEHIHje y MPAaBHUM aKTHMa U Y PaHUjHUM BEKO-
BHMa, Kao mpumep ce Moxe y3etu 13B. IllepmaHoB 3akoH ca kpaja XIX Beka KOjH CIIOMH-
e U NHUTame KoHKypeHnuje y npuspenu. Federal Trade Commission. The Antitrust Laws.
Hoctynno Ha: https://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/
antitrust-laws. ['otoBo Bek panuje, y ®paniryckoj je noner 138B. lllanenujes 3akoH Koju Ta-
Kole TIOMHIbE TTUTamkhe KOHKYPEHIIHje. 3a BUIE O TOME KaKO Ce Pa3BHja0 MHCTHTYT KOHKY-
peHIMje y npuBpeaIHoM mpaBy BuA. Dypuuuh, J. (2011). Yearnamena npaxkca #/uin CBECHH
napasenan3aM Ha OJIUTOMOIUCTHYKOM TPXKUIITY. 300pHuK padosa llpasnos gaxyritieitia y
Hogom Caoy, 46 (1), 549-560.

2 Kaza je ped 0 MOBE3aHOCTH MpEroBapadykux Mohu U 3abpaHe KOHKYPEHIHjE Y paji-
HOM OJIHOCY jEJIHO je CUTYPHO — aHajim3a 3a0paHe KOHKYPCHIUje y pPaIHUM OIHOCHMA He-
MHHOBHO YKJby4yje U aHAIIH3y HEjeHAKUX MONM MperoBapama MPHIMKOM 3aCHHBaba Paji-
Hor oxnoca. Flanagen, J. (2019). No Exit: Understanding Employee Non-Competes and
Identifying Best Practices to Limit Their Overuse. JloctynHo Ha: https://www.acslaw.org/
wp-content/uploads/2019/11/Understanding-Employee-Non-Competes-and-Identifying-
Best-Practices-to-Limit-Their-Overuse.pdf. 3a Bume o HejeqHakoCTH ,,peroBapad-
KHX CHara” TPWIMKOM 3aCHUBama pajHor onHoca Bui. Bagchi, A. (2009). The Myth of
Equality in the Employment Relation. Faculty Scholarship at Penn Law, 256, 579—-628;
Berg, J. (2015). Labour markets, Institutions and Inequality. Building Just Socities in
the 21st Century. Geneva: International Labour Office. ¥ ToM KOHTEKCTy, HCTpa)KMBamba
OJl TIpe HEKOJHMKO TOAMHA IOKa3yjy Ja caMo jefHa aeceTtuHa 3amocieHnx y CAJl yommre
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HOCT MHTEpeca U ,,HejeqHaka Moh” cTpaHa NPIIUKOM 3aKJbydeha YroBopa O
pady, almu M y TOKY Tpajama paJHOT OJHOCA, Jaje moceOaH 3Hauaj aHalu3u
MHCTUTYyTa 3a0paHe KOHKYpPEHIMje Yy PaJHUM OJHOCHMA. Y TOM KOHTEKCTY
edekTn Kxoje 3abpaHa KOHKYpEHIIMje MMa M0 cI0007y paja, OJHOCHO pajHa
IIpaBa 3aI0CIICHOT, HAPOYHUTO J0J1a3€e IO U3paxaja y JaHallmeM ([100ann3oBa-
HOM) CBETY, T€ j¢ TIOTPEOHO YBEK MMaTH Ha yMY Ja j€ yIpaBoO II00aTu30BaHU
cBeT XXI Beka KOHTEKCT y KOM 3allOCJICHHMa Tpeda MPYKUTH 3aIITUTY PATHUX
U COLMjaJIHUX MpaBa.’

Hauwme, xmaysyna 3a0bpaHe KOHKypEHIIMje je BpCTa Kiay3yJsie, OJHOCHO
CIopasyma, Koja uMa 3a IiJb Ja 3alITUTH HHTepec(e) MOCIoaBia Koju yiaaKe,
TO jECT KOjH j€ YJIIOXKHO M3y3eTHE pecypce y pa3Boj CHOCOOHOCTH 3aMOCIICHOT,
OIHOCHO J1a CIIPEYH 3aITOCICHOT J1a 3JI0YIOTPEeOH yIIO3HABAKE Ca TIOCIOBHUM
TajHAMa WIH OIMPOKUM KPYTOM ITOCIIOBHHX TapTHepa mocioxaBma. Ca jemHe
cTpaHe 3a0paHa KOHKYPEHIIHje ce MO)KE OJHOCUTH Ha IIEPHOJ pana Ko oape-
henor mocozaBia, TO jeCT UMaTH 3a [[IUJb CIPEUaBAKHE UCTOBPEMEHOT paaa u
KOJI KOHKYpEHaTa, JI0K, ca JIpyre CTpaHe, OHAa MOXeE Jia Ce OJHOCU U Ha (orpa-
HUYCHU) BPEMEHCKH [IEPUOJT HAKOH MPECTaHKa Pajia Ko MoCiIoaaBna.?

Hako je HeCcIopHO J1a caMo MOCTOjame 3a0paHe KOHKYPEHIIHjE Y PaIHUM
OJTHOCHMa MMa CBOj ratio (kao MaHH(decTannja BEpHOCTH 3arOCICHOT MOCIIO-
JIABIly W BPCTa TapaHTH]je Ja 3alociieHn Hehe 3110ynoTpeOnuTH cTeueHa 3Hama
W/WITK TOCIIOBHA TIAPTHEPCTBA)®, YMHU CE€ JIa HHje TaKo Jako mpoHahu ompas-

MOKyIlIaBa Ja Tperoapa o 3a0paHu koHkypeHuwuje. Eisenbrei, R. (2016). White House
issues call to action on non-compete clauses. Jloctynmno Ha: https://www.epi.org/blog/
white-house-issues-call-to-action-on-non-compete-clauses/.

3 Ypnapesuh b., Pagymnosuh, 3. (2012). [o6anu3anuja u KOHIIENT COLUjaTHAX Mpa-
Ba. Cpiicka fionuiniuuxa mucao, 1/2012, 178.

4 Ca jemHe crpaHe, KOMIIaHHje y KOjiMa je MPUCYTaH BEJIUKH CTCIICH HHOBATHBHOCTH
II0Ka3yjy CKJIIOHOCT Ka TOME J1a MHKOPIIOPHUIY OBAKBE KJay3yJle Y yrOBOPE ca 3aloCICHuMA.
Ca npyre crpaHe, OHE KOMITaHHje y KOjUMa JI0JIa3H JI0 [afa CTeleHa HHOBAaTHBHOCTH TaKO-
he y cTpaxy ox Tora jga 3armociieHd mpoHal)y HOBO paJHO MECTO YKJbY4yjy OBaKBe Kiay3yJe
y YroBOpe 0 paiy ca 3amocieHnmMa (T3B. Opura yciien oOpHyTe Kay3amHocT). McAdams, J.
(2019). Non-Compete Agreements: A Review of the Literature. JloctynHo Ha: http://dx.doi.
org/10.2139/ssrn.3513639. Kana je ped o mpecTaHKy pagHOT ogHOca Tpeba MMaTH Ha yMy
Ja ,,paJTHO MIPaBO HACTOjHU Ja Yy MOIVIeAy HpecTaHKa paJHOr OfHOCA, Y KOHKypeHIuju dop-
MaJIHO jeJTHAKMX EKOHOMCKHX M COLMjaJIHUX MpaBa M ci10001a 3amocieHor (IpaBo Ha paj
n cnoboza pana) U IMociofaBia (IpaBo CBOjUHE M c1000za Mpery3eTHHINTBA), 00e30enu
jeHaKe IIaHce 32 OCTBApUBALE U 3aLITUTY HHTEPECA Koje Ta Mpasa MoKpHuBajy [...]". Kosa-
yeBuh, Jb. (2016). Bamwanu pazroszu 3a owixkas yZosopa o pady. beorpan: [IpaBau dakynret
Yuusepsurera y beorpany, 27.

5 Unak, Tpeba y3etu y 003up ciexnehe: ,,00aBe3a BEpHOCTH, IIPUTOM, HE PEICTABIbA
IJIaBHY, OCHOBHY o0aBe3y M3 pagHOT OJHOCA, Kao IITO je TO OMO CIydaj y CpelmbeM BeKy
(mocebHO Kaza je ped 0 YroBOpY O BEpHOj CIy>KOM), WIIM Kao IUTO mpeasulhajy 3aroBopHU-
LM CTaTyCHE KOHIEIIHUje pagHor oxHoca y Hemadkoj MOYETKOM MPONUIOT BeKa. YMECTO
TOra, CaBpEMEHO PaJHO MPABO I03Haje 00aBe3y BEPHOCTH Kao JOMYHCKY o0aBe3y, Koja CiIy-
KU UCTIYH-CHY ITaBHUX 0OaBe3a u3 pamHor onHoca.” Kosauesuh, Jb. (2013). IIpasua cy6-
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ame 3a BEIUKY ,,IIOMYJIapHOCT  OBAaKBHUX Kiay3yia, MOCEOHO ako ce BOTU
padyHa o rmocjenuiama Koje 3adpaHa KOHKypeHIHje UMa 1o ciiodoy paaa Kao
OCHOBHO paJTHOIIPaBHO HauelIo.

Haume, yumennna na kimaysynaa 3a0paHe KOHKYpPEHLIMje€ OrpaHU4aBa
c11000/1y pajia 3all0CJICHOT TOBOPH y MPWJIOT TOME Ja OBa Kiiay3yia Tpeda Ja
Oy/ie cacTaBHH /IO YroBopa O paay camo y usyseilinum ipunuxama.® Vnax,
CUTyalllja y TMpPaKCH je 9ecTO y PacKopaKy ca OBHM HAa4YeITHHM IIPABHIIOM.
raBume, mormo 6u ce pehm ma cy ,,[TOCIOAABIN HCKOPHUCTHIIN Kiay3yse
3a0paHe KOHKypEeHIMje Ja MIJIMOHIMA PaJHUKa Oy3MYy CI000Iy Jia MPOMEHE
M0CA0 WJIM 3aIll0YHY COINCTBEeHH rocao”.” O ToMe KOJIHKO je 3a0paHa KOHKYpEH-
yje y pagHuM OJHOCHMA ,,ITOMylapHa” y MOCICIBUX Map ACHEHU]ja CBEI0YC
U Pe3yATaTH jeTHOT HCTPaXKMBama CIPOBEACHOr mpe map romuna y Cjenu-
wmeanM Amepuukum [pxaBama (CAJl) — namme, ,,Herme oxko 30 mMunmoHa,

OJHOCHO NPOLEHTyalHO rocMmarpaHo oko 18 %, pagnuka y CAJl uma Heky

BpCTY 3a0paHe KOHKYPEHIHje M0 IPEeCTaHKy pajHor oxHoca”,® a 3abpaHa KOH-

KypeHIIHje je MPUCYTHA YaK 1 KOJ OHUX KOjU pajie y MPOU3BOIHY CEHABHYA U
pagHUKa y CKIAAUIITHMA.’

opounayuja y paonom oonocy u wene Zpanuye. beorpan: IlpaBau dakyarer YHusepsutera
y beorpany, 102.

¢ He, Zhaozhao. (2021). Motivating Inventors: Non-competes, Innovation Value and
Efficiency. JoctynHo Ha: http://dx.doi.org/10.2139/ssrn.3846964.

7 Vaheesan, S., Buck, M. (2021). Non-Competes and Other Contracts of Disposes-
sion. Michigan State Law Review, Forthcoming, 1.

8 Schmidt, M. (2017). Non-Compete Agreements: Potential Pitfalls under Both
Employment and Antitrust Law. Employee Relations Law Journal, 43 (1), 64. Pesyaratu
JIPYTOr UCTPaXKMBambha Koje je HeAaBHO crpoBeo VHCTUTYT 3a eKoHOMCKY noiuTuky y CAJL
Takole roBope 0 M3y3eTHO BEJIMKO] 3aCTYIJBEHOCTH 3a0paHe KOHKYPEHIHjE Y PaJHUM OIHO-
cuma y npuBatHoM cektopy y CAJl — ,nerae usmelhy 27,8 % u 46,5 % panHe cHare y npu-
BaTHOM cexTopy — u3Mel)y 36 munmona u 60 MHIMOHA paJHUKA — UMa CIOpa3yM o 3a0paHu
koukypennuje”. Colvin, C., Shierholz, H. (2019). Noncompete Agreements. JloctynHo Ha:
https://www.epi.org/publication/noncompete-agreements/. MHTepecaHTHO je HaNOMEHYTH
na cy cynosu y by Ilep3ujy npuinkom oneHe 3abpaHe KOHKYPEHIHUje y3UMalIn y 003up He
caMo OIpaBJlaHe HHTEpEece IOCII0/aBla 1 TepeT KOjU Ce TUME CTaBJba Ha 3aloCieHOT, Beh
U IIMTamka jaBHOI HHTepeca. Y TOM IOIIeNy, HOCTOje CTABOBH Ja C€ Y MepHoay niodanHe
MaHJeMHje MO)Ke TOBOPUTH O MOTpPeOM MpoHajacKka HOBOT ITOCIA Kao BPCTH jaBHOT MHTE-
peca. Saulsbery, G. (2021). Restrictive Covenants in the COVID Era: Pandemic-related
Unemployment Raises Questions about the Enforceability of Non-compete Agreements. Jlo-
cTynHO Ha: https://content.ebscohost.com/ContentServer.asp? T=P&P=AN&K=149164499
&S=R&D=bwh&EbscoContent=dGJyMNHX8kSep6840dvuOLCmsEmep7JSrq64StWW
xWXS&ContentCustomer=dGJyMPGqtkivr7JRuePfgeyx43zx, 10. 3a Bumie o ytuuajy 3a-
OpaHe KoHKypeHIuje Ha pajHe oqHoce y CAJ] v.: Kesan, J. Hayes, C. (2011). The Law and
Policy of Non-Compete Clauses in the United States and Their Implications. ///inois Public
Law and Legal Theory Research Papers Series, 11 (7), 398.

® McAdams, J. (2019). Non-compete Agreements: A Review of the Literature. Jlo-
ctynHo Ha: http://dx.doi.org/10.2139/ssrn.3513639.
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AHAJIM3A HOPMATUBHOI' OKBHUPA
Y NOIVIEAY 3ABPAHE KOHKYPEHIIMJE

3adpana koHKkypeHuHje y nomaheM (pagHoM) 3aKOHOAABCTBY

Kparak oCBpT Ha MCTOPHjCKY NEpCIEKTHBY HaM yKa3yje Ha TO Ja je
MHCTUTYT KOHKypeHnHuje Omo mpucyTan y nomahem mpaBy jomr y XIX Beky.
Hamme, criomume ce jom y CprckoM rpahaHCKOM 3aKOHUKY, 8 IIOTOM Mame
ol Beka kacHHje, TauHuje 1937. roguHe mocTaje peryiaucaH ¥ TproBadkum
3aKOHHKOM Y IOIVIEY YWIAHOBA yIpaBe Tpropaukor apymrea.'’ [lutame KOHKY-
peHIIMje 0 JaHAC OCTaje BEIUKUM JAEIOM PEryJHCcaHO NPUBPEAHUM, OTHOCHO
KOMITAaHHUjCKAM TIpaBoM!'!, ajy ¥ MpaBoM KOHKYPEHIIHje Kao MOCECOHOM IPaHOM
npaBa. Melytum, cam nouerak XXI Beka JJOHOCU HOBUHE Y TOTNEy yBOhema
MHCTUTyTa 3a0paHe KOHKypeHIMje W y jaomahie pajaHo 3akoHomaBcTBo.'? Ca
jemHe cTpaHe, TaKBe HOBHHE Cy O3HaumIIe HOBe U Behe MmoryhHocTH 3a mocio-
JIaBIle Ja 3alTUTE CBOja ,ylarama’ y 3aloclieHe, JOK Cy ca Jpyre CTpaHe
OTBOpPHIIC BpaTa HE TaKO PETKHUM 3JI0yIOTpedaMa, TO jeCT HeOlIpaBJaHuM Orpa-
HUYeHNUMa c1000/1e paja y MpakcH.

TpenyTtHo Baxkehu 3akoH o pajay npensuha 3a0paHy KOHKYPEHIIHjE Y YII.
161. y KOM je pOInHUCaHo:

,»YTOBOPOM O pajly MOTY Ja C€ yTBPAE IOCIOBH KOj€ 3aM0CICHN HE MOXKE
Jla paay y CBOje MME M 3a CBOj PauyH, Kao M y MM€ U 3a padyH JIpyror Mpas-
HOT WK (PU3MYKOT JHIa, 0e3 carlaCHOCTH TOCJI0/aBla KO KOTa je y paJHOM
onHocy (y JajbeM TekeTy: 3abpaHa KOHKypeHiuje).” !

3akoH 0 paay Takohe Mmo3Haje ¥ MOryhHOCT yroBapama 3a0paHe KOH-
KypeHIIMje 3a OrpaHWuYeH IIepHOJ HAKOH IPecTaHKa pajHOT OFHOCA KOJ
nocionasna. ,,M3y3eTHOCT” yKJbydnBama Kilaysyje 3a0paHe KOHKYpEHIHje Y
YTOBOp O pajly ce orjiera y ToMe HTO je 3a0paHa KOHKYpEeHIHje H03BOJbEeHA
€amo YKOJIMKO 3al0CIeHN

10 Kycogai, B. (2006). Heka nurama y Be3u ca 3a0paHoM KoHKypeHuwje. I[Ipaso —
iwieopuja u fipaxca, 23 (7-8), 22.

' Yn, 75, 76, 109. u 483. 3akoHa o npuBpeaHuM apymrBuma, Cayoicoenu 1achuk
PC, 6p. 36/2011, 99/2011, 83/2014. — np. 3axoH, 5/2015, 44/2018, 95/2018. n 91/2019.

12451, 93. 3akona o paxy ox 2001. roqune, Cayocoenu cnacnux PC, 6p. 70/2001. u
73/2001.

B Ym 161. cr. 1. 3akona o paxy, Cumyorcoenu cnacnux PC, 6p. 24/2005, 61/2005,
54/2009, 32/2013, 75/2014, 13/2017. — opnyka YC, 113/2017. u 95/2018. — ayreHTn4HO TY-
Maueme. Kana je ped o aupexropy, ¢ 003MpoM Ha TO Ja AUPEKTOPH MOTY OUTH aHTa)KOBaHH
OWJIO IT0 OCHOBY YTrOBOpa O paiy, OWIIO IO OCHOBY yroBopa O MeljycoOHMM mpaBuMa U 00a-
Be3aMa, y OBOM JIPYrOM CIIy4ajy (ako IUPEeKTOp paju BaH paJHOT OJHOCA) Kiiay3ya 3abpaHe
KOHKYPEHIIMje MOXKe Takol)e OMTH yKJbydeHa Uy yroBop o MeljycoOHUM paBnma u oOaBe3a-
Ma. Y TOM ciydajy Bake UCTa IpaBUJia Kao ¥ 3a KJay3yldy Koja je Ie0 yroBopa O pasmy.
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,--.CTEKHE HOBA, MOCCOHO BaKHA TEXHOJIOIIKA 3HAa, IIMPOK KPYT MOCIOBHUX

mapTHEpa Win 1a jole 10 ca3Hama BaXHHAX MOCIOBHAX HH(pOpManrja u Tajan”.'*

Haume, ,,c 003upoM &a mpencTaB/ba OTpaHUYCHE clioboie pana, 3abpaHa
KOHKYpEHIIMje ce J0mymTa Beoma pecTpuktusHo”." IlItaBuiie, 3abpaHa KOH-
KypeHIIHje MOopa OWUTH OrpaHWuYeHa W TEPUTOPHjaJHO, IITO CE IMPEUU3HUje
yTBpljyje OMIITHM aKTOM IOCJIOAaBIA M yroBOpoM o paxy.'® Takohe, 3akoH o
pamy Mmpomucyje HaKHaIy MITETe Kao CAHKIH]Y 3a 3arOC/ICHOT KOjH MPEKPIIN
obaBe3y 3abpaHe KOHKypeHIHje.!” Y TOM KOHTEKCTY Ba)KHO je& HAIlOMEHYTH
Jla je MOTpeOHO HampaBUTH pasrpaHuueme u3Mel)y 3abpaHe KOHKypEHILH]e,
ca jegHe cTpaHe, M 00aBe3e 3allOCIICHOT Jla 4yBa IOBEPJbUBE MH(pOPMAIH]jE
y TOKy Tpajama W IO MPEeCcTaHKy paJHOr OnHOca, ca apyre crpane. Hawmme,
3allOCJICHN Cy y 00aBe3W Jia 4yBajy CIy)XOeHe W Jpyre TajHe onpelheHe kao
TaKBE OIIITUM aKTOM IOCJTOMAaBIa, a KPIICHEe Te 00aBe3e MOBIAYM 32 COOOM
JETUKTHY OAroBopHOCT.'® Mnak, y nutamy je opy2a obaseza y OMHOCY Ha 00a-
Be3y 3a0paHe KOHKYpEHIIHje.

Kana je peu o yroBapamy OBakBe KJIay3yle HaKOH MPECTaHKa pPagHOT
0JTHOCA, MAKCUMAITHO TPajame je iiepuod 00 0e ZoduHe N0 MPECTAHKY PalHOT
0JTHOCA, C THM IITO y OBOM CITy4ajy TIOCTOJH jOII jeIaH YCIIOB KOjH MOpa OUTH
HCIYHEH Kako OM Kiay3ylia Owmiia BaJMJHA — HEONXOJHO je Ja Ce yTrOBOPH
HOBYaHa HaKHa/a Kojy he mociomasar miahatu y oBoM Tiepuoy, Te Ja MocIo-
nasall 3qucitia ucruiahyje oBakBy HakHany.'” HanMme, HOBUaHA HAKHAA ,,CITY KU
3aM0CIICHOM Ja TPEMOCTH Taj IEPUOA y KOjeM He cMe Ja 00aBjba MOCIOBE KOjU
Ou My uHave qoHocHIH npuxoxae”.?’ Jlakie,

¥y, 161. cr. 2. 3akoHa 0 paiy. 3Hauaj MOCIOBHE TajHE W HEOIMXOIHOCT Jia ce 3a-
wTuTe nHGOPMAIHje Koje Cy MOCIOBHA TajHa je youria cyicka npakca y CAJl jour y apyroj
nonoBuHN XIX Beka. 3a Bumie o Tome v.: Jopuuuh, K. (2018). [TocinoBHe TajHe: oapeheme
u ocHoBu 3amrture. Ciipanu ipasnu scusoi, 62 (1), 7-19. HoBune y morneny perynuca-
1ha TOCJIOBHE TajHe y JoMaheM 3aKOHOIABCTBY Cy yCJIEAMIE JOHOIICHEM HOBOI 3aKOHA O
3alITUTH MTOCJIOBHE TajHE KOju je moHeT 2021. roxune (3aKoH O 3aIITHUTH IIOCIOBHE TajHE,
Cyarcoenu Znacuux PC, 6p. 53/2021). Kaxo ce HaBoau y o0paznoxemy (mpeaiora) 3akoHa
KOjH je yCBOjeH: ,,3allITUTOM IOCJIOBHE TajHE C€ ILITHUTE WHBECTHIHjE NPUBPEIHHUX CyOje-
Kara y CTHIIamke, pa3Boj M NPHMEHY 3Hama M HCKYyCTBa W JApYrux HHQOpMaluja Koje um
00e30el)yjy mpenrHoCT HaJl KOHKYpPEHIIHjOM.”

5 O6panosuh, I. (2002). 3abpana KOHKypeHIHje npemMa 3aKkoHy O paay. 300pHuk
paoosa [IpasnoZ paxynitieitia y Huuwy, 43, 340.

' 3akoH 0 pamy, w1 161. ct. 3.

7 Ibid., an. 161. cr. 4. 3akoHa 0 pay.

18 Jly6apna, b. (2021). Paowno iipaso — Paciipasa o dociiojanciuigy Ha pady u coyu-
Jannom oujanody. beorpan: [lpaBuu ¢akynter YHuepsutera y beorpany, 753.

1 3akoH 0 pany, wi. 162.

2 Panhenosuh & Ilapruepc. (2019). Knaysyra 3abpane koukypenyuje y yZ060py o
paody. JoctynHo Ha: https://randjelovic.rs/sr/nas-blog/klauzula-zabrane-konkurencije-u-ugo
voru-o-radu/.
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,»-..HOBUAHA HAKHAJa y OBOM CJy4ajy IPEICTaB/ba BPCTY HAKHAJC IITETE KOjy
3aroCJICHU PEaHO TPIHU jep He Moxe y oapeheHoM nepuoay na obaBiba oape-

hene mocose”.?!

Wnak, HaCympoT peliemuMa U3 ofpeheHHX CTpaHUX MpaBa, 3aKOH O pajy
HE MPOINHUCYje MUHUMAITHH U3HOC HaKHAJE KOjU TOCIIOAaBall y OBOM CIIydajy
nMa obOaBe3y jaa uciuiahyje. Takole, jour jemHa ,,oakmuna” 3a MOCIOAABIE
je MpUCyTHa y TOME IITO Ce Ha OBY HAaKHAJy He 00padyHaBajy IOMPUHOCH 3a
00aBe3HO COLMjATTHO OCUTYpambe.?

[ToTpeOHO je HATOMEHYTH J1a HaKo 3a0paHa KOHKYPEHIIH]je Koja BaXKu (M)
[0 MPECTAHKY PAIHOT OJHOCA HAaueIHO OHeMOoryhaBa 3arocieHOr /1a Pajn Koj
KOHKYPEHTa, OHa HEPEeTKO de facto onemoryhapa 3aloC/ICHOT Ja YOIIITEe pajd
Oynyhu Ja MoCIoaBIM KapaKTepHIIy CBE APYre MOCIOAaBIe y UCTO] OpaHIIH
Kao KOHKYpEHIIH]y, a 3a0pamyjy 00aBJbake CBUX IOCIOBA U3 OpaHIle y K0joj
3aIOCJICHH PajIH, TO JeCT y K0joj je paauo. Haume, ped je o ToMe J1a ce y mpakcu
4ecto cpelieMo ca yropopuMa o pajy KOju y ey KOju ce OJHOCU Ha 3a0paHy
KOHKYPEHIIHje Cajpike BPJO OIIITY, OJHOCHO MIMPOKO MOCTaB/beHy (Gopmy-
Janujy Koja ce OJHOCH Ha IOCJIOBE KOje 3aloCiIeHH nMa 3a0paHy Ja obaBsba
JIOK Tpaje 3abpaHa KOHKypeHIHje.”> ¥ TOM KOHTEKCTY, HaKo 3aKOH O paiy To
HE HAaBOJW M3pHYUTO, BehWHCKH mpuxBaheH CTaB je Jia je yroBOpoM O paay
HEOIXOIHO HM3BPIIMTH MPEILHM3UPAkE MMOCIOBAa Ha KOje ce 3a0dpaHa OIHOCH,
OJIHOCHO TaYHO HABECTH KOj€ TO MOCIOBE 3all0C/IeHN He MOXKe Jia 00aBba 0e3
CarmacHOCTH MOCIO/IABIIA, a Jia NaylianHe 3a0paHe He NPOU3BO/e MPABHO J¢j-
ctBo.?* Ca mpyre cTpaHe, yak M Kjiay3yJia Koja je HUIITaBa jep Ha CaapyKu OHII0
KakKBY KOHKPETH3AIHjy ,,AMa CBOjy (aKkTHUKy CBPXY — Jia 3aCTpallld 3arocie-
Hor”?. YmpaBo 1a 6u ce u3berie HeIoyMHUIle KOje nMajy HeraruBaH edekar 1mo
3arocieHe, MOTCHIMjaTH! TpeyIor Ou OWo Ja caM 3aKOH O pajay HU3PUYHTO
MPOITUIIIE Ja je Kiay3yla 3a0paHe KOHKYpEHIIHje HeBakeha YKOJIMKO TOCIOBU
KOj€ 3aIl0C/ICHN HE MOXe J]a 00aBJba HUCY MPELU3UPAHH.

2l Munubere MUHHCTAPCTBA paja u couujanue moiutuke, op. 011-00-617/2008-02
on 19. 9. 2008. rogune.

22 Munubsewse Munucrapersa ¢punancuja 6p. 011-00-325/2015-04 ox 14. 10. 2015.
TOJIMHE.

2 Kynuh-Mapuh, T., Jlanhesuh, A. (2020). Kraysyra sabpane xonxypenyuje —
bome ciipeuuitiu HeZo newuinu. JloctymHo Ha: https://zuniclaw.com/zabrana-konkurencije/

2 [TaBnescku, A., Becenunosuh, A. Kiaysyne sabpane konxkypenyuje. JJOCTyIIHO Ha:
https://pavleski-law.rs/radno-pravo/klauzula-zabrane-konkurencije/. CxBarame na 3abpa-
Ha KOHKYpEHIMje MoApa3yMeBa Kao HY)KHOCT TO Jia Ce MPEeLU3Hpajy MOCIOBH Koje 3aro-
CIICHH HEe MOXe Ja 00aBsba MOTBpHEHO je U MUIJbeHeM MHHHCTapCTBa pajia M COIMjaj-
He nosuTuke jomr 2005. roguHe. Mulybetbe MUHUCTAPCTBA pajia U COIMjaliHE MOJUTHKE,
Op. 011-442/2005-02/(1) ox 1. 6. 2005. roxune.

% Boduu 3a flocrooasye KoO y208aparbd 3a0pane KOHKYpeHyuje y paoHoM O0OHO-
cy. (2020). ,,CrojroBuh amBokatu”. [loctymHo Ha: https://statt.rs/sr/vodic-za-poslodavce
-kod-ugovaranja-zabrane-konkurencije-u-radnom-odnosu/.
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Kparak nperyien npaBHor oksupa y (oapehenum) apxaBama
EBponcke yHuje — moreHuujajHe cMepHuLe 3a joMahe 3aKOHO1aBCTBO

Ha camom moderky OMTHO je HamIacUTH Aa MpPaBHU OKBHP EBporcke
yauje (EY) He cagpxu onpende koje ce THay 3abpaHe KOHKYPEHIIUjE Y PalHUM
oHOCHMA. 3a pa3yMeBame HayelHor ctaBa EY 0 oBoM muTamy je oj 3Ha4yaja
penatuBHO ommTa oxpenda npucytHa y Iloesbu EY 0 ocHOBHUMM mpaBuMa
KOjoM je mporucano ciexache:

,»CBaKo MMa TpaBo Ja paau U Ja ce 0aBu cii000HO U3a0paHUM WM MIPH-

xBalieHUM 3aHUMameM” .2

Wnak, mopex HauenHe rapaHTHje ciuoboxe pama, mpaBo EY He maje Ommoke
CMEpHHUIIE y TIONIeay 3a0paHe KOHKYPEHIIH]e Y PaJHUM OTHOCHMA.

MebhyTtum, nako npaBo EY He canpku neTaJbHHUjE OAPEIHUIIC O MTUTAKY
3a0paHe KOHKYPCHIMje Yy paJHAM OIHOCHMA, YMHHU ce Ja mopeheme noma-
her pemema ca pememuMa U3 ope)eHUX 3aKOHOIABCTaBa Jp)KaBa WIaHWLA
EY Moxe natu yBua y To Ja nu noMahe MpaBo y CyBHIIE BEIMKO] MEpH Jaje
IpeBary MHTEpecHuMa jeHe O CTpaHa y paJHOM OAHOCY Kaja je ped O MHCTHU-
TyTy 3a0paHe KOHKypEHIMje (HaApOYHTO IO MPECTaHKy PagHOT OxHOoca). Y
TOM CcMHCIy, ayTopka y TabGemm 1 nmaje kparak mperien peuiema y MoTieay
perynucama 3a0paHe KOHKypeHIHje (10 MPEeCTaHKy PaJHOT OJHOCA) M3 TPHU
(HEeMa4KoT, CIOBEHAYKOT' M XPBATCKOT) 3aKOHOJABCTBA Ap)kaBa wianuia EY.?
AyTopka je m3abpaia HaBeleHa 3aKOHOIABCTBA KAa0 HCTPAKUBAYKH y30paK
¢ 003UpOM Ha TO JIa OBa 3aKOHOAABCTBA CAAP)KE peIleHa KOja Cy BEIUKUM
JIEJIOM CJIMYHA ca PelIeHheM MPUCYTHUM y gomaheM 3akoHy O pamy Kaj je ped
0 3a0paHu KOHKYpEHIHje, anu uiak y Behoj Mepu y3umajy y o03up U MHTe-

26 Tarasewicz, Y. (2010). Drafting and enforcing non-compete agreements in the
European Union: the examples of France, Germany and Italy. [lJoctynHo Ha: https://www.
internationallaborlaw.com/wp-content/uploads/sites/15/2012/10/Drafting-and-Enforcing-
non-compete-agreements-in-the-EU.pdf. Nnak, uHTepecaHnTHO je HAMOMEHYTH Ja je joI
noyeTkoM oBor Beka EY 3aysena cienehu craB koju y3uma y 003Hp Kako MHTEpece 3ario-
CIICHUX, TaKO U MHTepece mocyozpanua: ,,l1Ito ce THye cloOOIHOT KpeTama paJHUKa, Ba-
JKHO j€ J1a IOCTOjH PaBHOTEXka, C jeJiHe CTpaHe, n3Mely OCHOBHMX IpaBa paJHHMKA Ha pag U
OCTBapUBambe IIpaBa Ha cI000IHO KPETambe H, C Ipyre CTpaHe, paBa MOCI0aBIa 1 ITHTH
CBOje JIETUTUMHE MHTepece of KoHKypeHara.” European Parliament (2002). Answer given
by Mr Monti on behalf of the Commission. loctynHo Ha: https://www.europarl.europa.eu/
sides/getAllAnswers.do?reference=E-2002-1637&language=SL

%7 3a BHIIIE O 3aKOHCKHM pEIICHUMa y pa3InduThUM apkaBama EY v.: Weberndorfer,
F. (2017). A Comparison of Laws in Selected EU Jurisdictions Relating to Post-contractual,
Non-competition Agreements between Employers and Employees. JloctynmHo Ha: https://
www.nortonrosefulbright.com/en/knowledge/publications/9807eea3/a-comparison-of-
laws-in-selected-eu-jurisdictions-relating-to-post-contractual-non-competition-agreements-
between-employers-and-employees.
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pece 3amoCnennx, Te MOry GUTH BPCTa CMEpHHUIIE 33 MOTCHIMJATTHE H3MEHE H
nomnyne gomahe: sasoHOmaBcTBa. 8293

Tatena 1.
HpxaBa 3akoHcKa ozpenba | Bpemencko Tpajame | MUHUMaTHE H3HOC
10 OKOHYAIbY HaKHaJe
pazHor oxHOCca
Jeo (cexuuja) Maxkcumym 50 % nocnenmwe HaKHAIE
Hemauka®® | 60—75. TproBUHCKOT | iBE rOAMHE Ha KOjy je 3aIl0ClIeHH
3aKOHUKA 0CTBapUBao MPaBO
Un. 37-40. 3akona | Makcumym 1/3 mpoceune 3apajie 3aro-
Croseruja®® 0 paJiHUM OJTHOCHMA | JIBE TOJMHE CJICHOT KOJy je OCTBapuBao y
IEPUOy OJ TPU Mecela mpe
OKOHYama PaJHOT OHOCA
Ui 102-106. 3ako- | Makcumym 50 % npoceuHe 3apaje 3aro-
XpBarcka® Ha 0 paxy JIBE TOJMHE CIICHOT KOjy je OCTBApHBAo y
MIEpUOy Ol TPU Mecela 1pe
OKOHYama PaJHOr OfHOCA

Ha ocnoBy Tabene 1 Moxe ce 3akJbyduTH Aa HacynpoT jomahem mpay,
KOje HE MpPOINKCyje MUHMMAIHU H3HOC HAaKHAJE KOjU IOcCionmaBal uma oda-
Be3y Ja uciiahyje y ciydajy Tpajama 3a0paHe KOHKYPCHIIHje IO MPEeCTaHKy
pazHOT OHOCA, HABEJCHA 3aKOHOJABCTBA MIPOIIHCY]Y MUHUMAIHN W3HOC, IIITO
j€ CBaKaKo TOBOJbHHUjE PEIICHE 3a 3arocieHe, Te MOTCHIMjallHa CMEepHHUIA
3a U3MEHE U JIoNMyHe AoMmaher 3aKOHOAABCTBA. Y TOM IOINIEAY MHTEPECAHTHO
jé CIOMEHYTH Ipeasor u3MeHa aomaher pagHOr 3akoHoAaBcTBa LleHTpa 3a
nocrojancteed pax (LIJIP). Haume, LIJIP npennaxe na HakHaaa Koja ce UCILIa-
hyje ykonmko 3a0paHa KOHKypEHIIHjE BasKH IO MIPECTaHKy PagHOT oHOCa Oyme
HajMame jellHaKka MPOCEYHO) 3apajiy 3allOCJIICHOT 3a MOCHeAmuX 12 Mecenu
pana kon mocnoxasia. Takohe, IIJIP npensula pesunupame onpende koja ce
OIHOCH Ha HAKHAAy HITETe KOjy ITOCIOAABAIl MOXE Ja 3aXTeBa ako ce Tpe-
KpIu 3a0paHa KOHKYPEHIHje THME IITO OU ce yBeo CyOjeKTUBHU (TPU MECeLa)
U O0jeKTHBHHU (IBE TOIMHE) POK Y KOM IIOCIOJAaBall MOXKE Jia 3aXTeBa HakK-
Hajy mrere.’!

2 Trgovinski zakonik (Handelsgesetzbuch, Gesetz vom 10. 5. 1897 (RGBL. 1 S. 219)
zuletzt gedndert durch Gesetz vom 7. 8. 2021. (BGBL I S. 3311) m.W.v. 12. 8. 2021).

2 Zakon o delovnih razmerjih, Uradni list RS, §t. 21/13, 78/13. — popr., 47/15. —
77SDT, 33/16. - PZ-F, 52/16, 15/17. — odl. US, 22/19. — ZPosS, 81/19, 203/20. — ZIUPOP-
DVE in 119/21. — ZCmIS-A.

30 Zakon o radu, Narodne novine, br. 93/14, 127/17, 98/19, na cnasu ox 1. 1. 2020.

3! IlenTap 3a JOCTOjaHCTBEH paf, ,, Yiaod [Tanme” uenrap (2020). 3axon o pady (mo-
den). HoctynHo Ha: http://cdrsrbija.org/wp-content/uploads/2020/12/Model-ZoR-finalna-
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IMopexn muTama MUHUMAJIHE HaKHA/IE MOXKe ce pehu 1a peliemha U3 HaBe-
neHux apkaBa EY mponmcyjy m onpeleHe m3y3eTke y OMHOCY Ha BaKeHeE
3a0paHe KOHKypeHIHje, IITO je onapa3 y3umama y o03up (y Behoj mepm)
MHTepeca 3arnocieHnx. Ha mpumep, HEMauyko 3aKOHOJABCTBO IPOIHUCYje Jia
3a0paHa KOHKYpEHIIHje HUje Bakeha YKOJIMKO HE CITY)KH Jia 3alITUTH OTPaB/IaH
MHTEpEeC MOCIOABIA WIN CTBapa HECpa3MepHe mperpeke npodheCHOHaTHUM
MoryhHoctiMma 3anocneHor.*? Kaga je ped o OleHH Cpa3MEpHOCTH, CIHIHO
peliehe HEMayKoM je MPHUCYTHO M Y XPBAaTCKOM 3aKOHOJABCTBY TJie CE HABOJAU
Jla 3a0paHa KOHKypEeHIje He 00aBe3yje ako Hecpa3MEepHO OrpaHuYaBa paja u
HarpenoBame pagHuka.”® Mako je u3y3eTak Koju ce OAHOCH Ha HECpasMmepy y
OrpaHHMYaBarby pajia BPJIO IIMPOKO IOCTABJbEH, HUITAK OM MOCTOjarbe OBAKBOT
M3y3eTKa MOTJIO OWTH cMepHHIIa 3a qoMahe 3akoHONaBcTBO. KoHayHO, MHTe-
PECaHTHO je HAIIOMEHYTH Jia CJIOBEHAYKO 3aKOHO/IABCTBO JI03BOJbaBa 3a0paHy
KOHKYpPEHIIMje 10 TPECTaHKy PaJHOr OJIHOCA CaMO aKO je 10 MpeCTaHKa
pamHOr OHOCA IONLIO BOJBOM WIIM KPUBHUIIOM 3aIIOCIEHOT, IIITO TaKohe CyKaBa
JoMeT 3abpaHe KOHKypeHImje.** YipaBo HaBeneHe onpenbe koje y Behoj mepu
y3uMajy y o03up (M) MHTEepece 3allOCIICHUX YCIOCTaBJbajy BehH cTerneH pas-
HOTEXEe CyNPOTCTaB/bEHUX MHTEPECa CTPaHa Y PaJHOM OJHOCY Kaja je ped o
3a0paHy KOHKYPEHIUje, Te MOTY OUTH CMEpHUIIA 3a JoMahu MpaBHU OKBUP.

3ABPAHA KOHKYPEHIMJE U3 YIUIA IIOCJIOJABIIA
— JOKA3 BEPHOCTHU 3AIIOCJIEHUX

Mako 1mocToju BHIIIE OCHOBA 332 apryMEHTAIHjy ONpaBIaHOCTH 3abpaHe
KOHKYpEHIIHje Y PaJHUM OJHOCHMA (M3 YINIa IOCIONABIA), YKPATKO CE MOXKE
pehu na ce TpH OCHOBHA apryMeHTa OJHOCE Ha YCIOCTaBJbarkhe PAaBHOTEKE
YKOJIMKO MOCJIO/IaBall YHHH ,,M3y3€THA yiarama’ y 3armocieHOl, BEPHOCT Kao
UMIUTAIUTHY 00aBe3y 3aroCiCeHOl, Ka0 U caMy UYHECHHILY JIa je 3arMOCiIeHU
CII000THOM BOJHOM IIPHCTA0 HA OBAKBO OTPaHUYCH-E CII000ME pana.

Kana je ped o ycrmocraBpamy paBHOTEKE, IMOCIOAABIH KOPUCTE Kila-
y3ydy 3a0paHe KOHKYpeHIMje Kako Ou ,,3allTUTHIIM CBOja yiarama’ Yy

novembar-2020.pdf. Ca apyre ctpane, npemior CaBera cTpaHUX HHBECTHTOpA je cienchu:
,,CaBeT npeyiake J1a ce 3aKOHOM O pajJy IPONMIIE X MOMEHAT 10 KOora I0CI0JaBall MOXe
JEIHOCTPAHO OJYCTaTH OJ] BaXKCHa 3a0paHe KOHKYPCHIH]E 110 MPECTaHKy PaJHOT OJHOCA U
na To Oyae 1o TpeHyTKa MpecTaHka pagHor ogHoca.” CaBeT cTpaHux mHBecTHTOpa (2020).
[Ipunoé wpojexiiy ceeobyxeaiiine pegopme tpoiuca. JJoctynno Ha: https:/fic.org.rs/wp-
content/uploads/2020/09/Radnopravo.pdf.

32 Cexupja 74a cr. 1. Hemaukor TProBUHCKOT 3aKOHHKA.

351, 102. cr. 5. xpBarcKor 3akoHa O paiy.

3 Y. 38. cT. 2. CIIOBEHAYKOT 3aKOHA O PAJHUM OJHOCHMA.
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3aroCiIeHe, OIHOCHO Kako OW OHEMOTYhHIIM 3allociieHe Jia 3II0yrnoTpede
MOCJIOBHE TajHe WJIM CTEYeH LIMPOK KPYr MOCIOBHHX MNapTHepa. Hamwme,
3alITUTA ,,AHBECTHUIIM]jE Y 3aM0CICHOI” je y M3BECHOj MEPH HYKHOCT U3 €KO-
HOMCKe mnepcrekTuBe (mocnoaania).” Crora ce MOXe apryMEeHTOBATH CTaB Jia
MOCJIOAABIHU IIyTeM 3a0paHe KOHKypEHIIHje YCIOCTaBJbajy oapeheny paBHO-
TEXY, OJJHOCHO PEIUIPOIUTET y TOMIeAy OHOTa mTo 00e30elyjy yroBopHe
CTpaHe y pagHoM OTHOCY.*

C nmpyre ctpane, Tpeba y3eTH y 003Up U MUTalke BEPHOCTH, OTHOCHO HE
3a00paBUTH TO J1a

»--.JIOPEJ paTHUX 00aBe3a, 3aIl0CIeHN UMa U Apyre obaBe3e Koje MPeACTaBibajy

JOTIYHY W TapaHTHjy paaHux obase3a, ykibyuyjyhu ob6aBese Beproctu”.’’

Morno 6u ce yak pehu na xiay3syna 3abpaHe KOHKYPEHIIHje Jaje MOCI0IaBIly
VBUA Yy TO KOjU 3amocicHu (0apeM HadelHO) IUIAaHUpajy Jia Jy)Ke OCTaHy
3al0CJIeHH Ha TOM IIOCIY, OJJHOCHO yKa3yje Ja je Mama HIaHca Jia IPOMEHE
nocionasna. Ca apyre crpaHe, ofpa3 y OIIeAaly IMOKasyje aa MOCIOAaBld
TaKaB CTENEH BEPHOCTHU 3alIOCICHUX MOTY Jia IOCTUTHY U Ha JIPYT'W HAYUH —

»-..TUME ITO he moHynuTH 00Jbe yCIOBE paja, BHILIE 3apajie U OCTaje MPeaHO-

cTu Koje he J0BecTH 70 TOra Ja 3all0CICHU OCTajy IysKe Koj mocionasma”.’

33 OECD (2019). Competition Issues in Labour Markets — Note by Finland. Jloctyti-
Ho Ha: https://one.oecd.org/document/DAF/COMP/WD(2019)38/en/pdf.

% UMnak, oBa MPEIHOCT OCTaje ,,Ha CTAKJICHHM HOrama’ ako ce y3My y 003Hp M CBe
HeraTHBHE CTpaHe OBE Kiaysyse, T YMH-CHHUIA J1a OHE y KpajieM HCXOLy BOJE /0 cMa-
BCHha HAKHA/A Ha TPXKHIUTY pajia, a IITaBHIIE JAOBOJE Y MHUTake U camy clobony paza,
Kao KJby4HO obenexje pamHor oxHoca. McAdams, J. (2019). Non-compete Agreements:
A Review of the Literature. Jloctynno Ha: http://dx.doi.org/10.2139/ssrn.3513639. 3abpa-
Ha 3J10ynoTpede CTeUeHUX 3Hama U MCKycTBa je norBpheHa u y momahoj cyackoj mpakcu
— mpecyaoM BpXoBHOT KacallOHOT Cyda je 3aK/bydeHO Ja Kopumrheme 3Hamba U HCKY-
CTBa KOja je Ty)KeHa CTEKJa paJloM U CTPYYHHM yCaBpIIABaHmEM y TOKY paja MCTOBpeMe-
HO KOJ JIPYTOr TIOCIOJaBIa IIPEACTaBiba MOBPey Kiay3yie 3a0paHe KOHKYPEHIHje, allk 1
TeXy HOBpeny pagHe obaBesze. Hamme, kako croju y oOpasiioxkemy mpecyne: ,,[yKuba je
o0aBJbajia MOCIOBE M3 OONACTH YNPaBJbakbe JbYJACKUM PECypCHMa, LITO HPEACTaBba JE0
MoCJIOBama TYXKEHe, a y KOpUCT (UpMe, uuja je JeNATHOCT TpYKambe KOHCYITAaHTCKUX
ycayra apyruMm OaHkama KOHKYPEHTHMa Ty)KCHE Koje IOCIyjy Ha Teputopuju PemyOiuke
Cp6uje. [Ipu Tome, KOpHCTHIIA je 3HABE M UCKYCTBO KOja j€ CTEKJIa PaJioM M CTPYYHHUM yca-
BpIIAaBamkEM y TOKY pajia Koj TyxkeHe. Ha Taj HauuH je moBpeania kiay3yiay o 3a0paHu KOH-
KypeHIje ¥ yIHHWIA je TeXY IOBpey paxHe obaBe3e — 3JI0ynoTpeda ciry>KOSHOT IoJIoKa-
ja u mpexopadere ornamhema.” [lpecyna Bpxosror xacauumonor cyna, Pes2 907/2015. ox
23.9.2015. rogune.

37 Kosaueuhi, Jb. (2021). 3achusare paonoz oonoca. beorpan: TlpaBuu dakynrer
Yuusepsutera y beorpany, 768.

3% Ringeling, C., Wright, J., Ginsberg, D., Yun, J., Lipsky, T. (2020). Noncompete
Clauses Used in Employment Contracts Comment of the Global Antitrust Institute
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VY TOM KOHTEKCTY, MMOCEOHO je MHTEePECAHTHO HariacuTh Ja y DpaHIyckoj
MOCTOjU JUCTHHKIMja w3Mel)y mepmoja Tpajama paaHOT OIHOCA, Kaja ce
cMarpa Jia IIocToju 00aBe3a BEPHOCTH ITOCIOAABILY, U MEpHOJia MO MPECTaHKy
pazHOT OJHOCA, KaJa MOJKe Jla Bayku 3a0paHa KOHKypeHImje.*

KonauHo, HE cMe OUTH 3aHEMapeHO HH TO Ja 3alOCJICHH IPUCTajy Ha
OBaKBe KJay3ylie, TO jeCT Mopa OUTH y3eTO y 003Up TO Ja CY OBaKBE Kiay3ylie
nocyeauna ciio0oHe BoJbe U (0apeM HavelHO) mperoBopa Mehy yroBopHUM
ctpanama.’’ Hanme, npeTnocraBka je Jia ako 3aloCiieHH MPHCTajy Ha OBaKBY
KIay3yiy, 100Hjajy HelTo ,,JJOBOJbHO BPEAHO™ 3ay3Bpar —

55+-.3AII0OCIICHHU he MOXKIa outn CIIPpEMHU Oa YMECTO Behe MoOMIHOCTH OCTBape

Behy 3apany wim numajy Behe moryhrocTH 3a pas3soj”.*!

[Ipema jeqHoj Kareropusamnuju, MOCTOje TPHU TPyIE pasiora 3a MpUCTa-
HaK Ha OBY (HCIOBOJbHY I10 3aIIOCIICHE) KIIay3yIly:

. ., KpaTkoBUIOCT” 3amociieHux y morieny Oynyhux 3annMarma, OlHOCHO

1.,K ” oynyh ,
3aHEeMapHUBamke HECTaOMIIHOCTH 3alocieha, alld U MOTCHIHjarHuX MoryhHo-
CTH W TIpoMeHa y OynyhHoCTH;

2. YumeHHIa Ja MOCIONaBall HyIH ,,BeJIHKOAYIIHY HaJIOKHATYy Koja
j€ J0BOJbAH TOJACTHIA] 3ATIOCICHOM JIa ,,3KMYpPH Ha jEIHO OKO” y MOTIeay
MoCIenuIla cropazyma o 3a0paHu KOHKYPEHIIHU]E;

3. OncycTBO cxBarama mocieauia 3adpaHe KOHKypeHiuje.*

Nako je jacHO 5a apryMeHTH y KOPHUCT TIOCTOjama 3a0paHe KOHKY-
peHIuje TmocToje, MmociaoAaByu Ou umak Tpedayno aa Oymny BeoMa MaKJbUBU
MPUWIMKOM YKJbYYHBama OBAaKBUX KIIay3yla y yroBop o pany. Jpyrum peunma,
nocinoaaBuy Tpeba ga y3My y 003Up M TO KOJIHKO je Pa3yMHO jJa OTrpaHHye

Ringeling. George Mason Law & Economics Research Paper No. 20-04. loctynHo Ha:
http://dx.doi.org/10.2139/ssrn.3534374.

3 Blanc-Jouvan, G. (2014). Knay3syne koje nmoBpehyjy cinobony paga: npumep kiay-
3yne 3a0paHe KoHKypeHuuje. Paono u coyujanno ipaso, (1), 74=75.

40V ToM nomeny, y jeHoj oIyl U3 CTpaHe CyJACKe Ipakce Koja parupa u3 1994,
TOJMHE ce HaBoaH: ,,Kitay3yna 3abpaHe koHKypeHIHje ce Hamehe ocoOu Koja je HampaBuiIa
Ba)XHO OTpaHUYCH:-C y MOIIIeAy cBoje ciaodone. [3abpana xkoHKypeHuuje — npuM. M. K.] He
MO)Ke OUTH y CYIIPOTHOCTH Ca jaBHUM ITOPETKOM HJIM MOpPAJIOM, IeHa NpUMeHa Mopa OUTH
BPEMEHCKH M IMPOCTOPHO OTpaHHWYeHa, OrpaHH4Yerha koja Hamehe Mopajy OMTH cpa3MepHa
pas3io3uMa Koju TO ONpaBlaBajy; HE CME CIPEYUTH OHOT KO je OrpaHH4YeH 3a0paHoM Ja
3apalyje 3a xuBoT. OBa HEHCLPIIHA JINCTA 3aXTeBa OIPaB/aBa PECTPHKTUBHO TyMaucHe
(...)”. SNC-Lavalin Group Inc. v. Leboeuf [1994] JQ No. 1262, para. 61.

41 Ringeling, C., Wright, J., Ginsberg, D., Yun, J., Lipsky, T., (2020). Op. cit.

2 McAdams, J. (2019). Non-compete Agreements: A Review of the Literature. J{o-
crynHo Ha: http://dx.doi.org/10.2139/ssrn.3513639. 3amocieHn Koju y CBOM YTOBOPY O
pany umajy Kiay3yny 3abpaHe KOHKYPEHIHje ce HepeTKo Hal)y y BpJio HEMOBOJbHOj CHTya-
IIMjH KOje MOCTaHy CBECHHU TEK HAKOH IIPECTaHKa 3alociierha, a Kajla HUCYy y MoryhHocTH 1a
3a U3BECHU BPEMEHCKH TEPHOJ] TPaXKe HOBO 3aMOCIICHE.
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MpaBa 3arociIeHOT Jia TPa)Xu HOBO ,,MECTO MO 3Be3mama’’, HapoduTo 10 Tpe-
CTaHKy paJHOT OJIHOCA, T€ Jia Npuiaroje (yHoulewme) 3a0paHe KOHKYPECHIIH]je
CBaKOM MOjeJMHAYHOM ciy4ajy.* Ped je o Tome ma Gu mociomasiy Tpebdaro
Jla MaKJbUBO pasMoTpe OpojHe (akTope, ykibyuyjyhu cTBapHy MoryhHOCT na
3anocieHy Oyle yIo3HaT ca MOCIOBHHM TajHama, MOTYHHOCT MOTEHIHjaIHe
IITEeTe YKONUKO nohe o Kpuiewma 3adpaHe KOHKYPECHIUje U APYTo, IPHUINKOM
pasMaTpama Tora Jia JIM je ONpaBIaHo Ja WHCHCTHUPA]y Ha 3a0paHu KOHKYPCH-
nuje.** Jlakie, ma 6u 3abpaHa KOHKypeHIHje Owia ornpaBaana, OHa Mopa OUTH
npornopiuoHanya.*

3ABPAHA KOHKYPEHIMJE U3 YIUIA 3AIIOCJIEHUX
— OTPAHUYEILE CIOBOJIE PAJIA

W3 yrma 3amocienHux, kiay3yrne 3a0paHe KOHKYPEHIHje Cy HauWH Ia

MOCJIO@BIM PEIATUBHO YECTO M PEJaTHBHO JIAKO 3JI0yNoTpede CBoja OBJja-

mhermba — oHe ,,peIIeKTYjy CBEMPUCY THH €KOHOMCKH U TIOTUTHYKH Mpobmem”. 46

Herarusne nocyienuie 3a0paHe KOHKYPEHIIHje Cy BHIIECTPYKe — He caMo Ja
(YKONHKO BaXke MO MPECTAHKY PagHOr ofHOca) oHeMoryhaBajy 3amocicHUMa
Tpa)kehe HOBOI 3alocieia, Beh HerarMBHO yTHYy W Ha Pa3Boj MNpPHUBpeEne
yormre.*’ IlltaBuime, moTpedHO je MOceOHO BOAWTH padyHa O TOME 1a, HaKo

4 Morgan, R. (2019). The Why and How of a Non-Compete. Employee Relations
Law Journal, 45 (3), 51.

4 Adler, B. (1999). Do Non-compete Agreements Really Protect You?. Workforce,
78 (12), 48.

4 Blanc-Jouvan, G. (2014). Knay3syne koje nopehyjy 10601y paga: npuMmep Kiay-
3yiae 3a0paHe KOHKypeHuuje. Padno u coyujanno iipaso, (1), 78.

4 Vaheesan, S., Buck, M. (2021). Non-Competes and Other Contracts of Disposes-
sion. Michigan State Law Review, Forthcoming, 1-66.

47 [bid. HeraTnBHe MNOCICAHIC OBHX Kiay3ylla HHCY BHIJBHBE CaMmo y TOIIe-
Iy 3amonubaBama, Bel Takohe M Kama je ped O pasBoOjy NpPEIy3eTHHUIITBA THME IITO
¢daxtnukn onemoryhaBajy pa3Boj Npeny3eTHHINTBA HEKAJAIIbHUX 3aMOCICHUX KOjU CY
OTpaHUYCHN OBAKBOM KJIAy3yJIOM HAaKOH mpecTaHka panma. Marx, M. (2020). Employee
Non-compete Agreements, Gender, and Entrepreneurship. Jloctymuno ma: http://dx.doi.
org/10.2139/ssrn.3173831. Tlopen Tora, 3abpaHa KOHKYpEHIMje HMa HEraTWBHH ede-
Kat mo ommtu HEUBO 3apana. Starr, E. (2019). The Use, Abuse, and Enforceability of
Non-Compete and No-Poach Agreements: A Brief Review of the Theory, Evidence, and
Recent Reform Efforts. Economic Innovation Group, 10. ITopex Tora, camo mHocTojame
3a0paHe KOHKYpPEHIIMje KOJ 3aloCiICHOT cTBapa onpehenu crpax. Schmidt, M. (2017).
Non-Compete Agreements: Potential Pitfalls under Both Employment and Antitrust Law.
Employee Relations Law Journal, 43 (1), 64. He Tpeba 3aHeMapuTH HU YUHCHHILY J1a paj-
HH OJIHOC IOfIpa3yMeBa HE CaMO pajiHy CHary 3amoclieHor Beh M momroBame (MOPAIHOT)
WHTETPUTETA 3allOCICHOT. ,,Mopal U MpaBoO ce AEIMMHUYHO IOKJIAMajy, jep je Mopal Io
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KIlay3yje 3a0paHe KOHKYpEHIMje TMPOW3BOJEC Y HM3BECHO] MEPH HETaTHBHE
edekre 1Mo cBe 3amocieHe, onpeheHe kareropuje 3anociieHUX HIaK OWBajy y
Behoj Mepu ,,ioroheHe” oBUM mocieaunama, mpe CBera KeHe M MPUIIATHUIH
HALMOHAJIHUX MamuHa.*

VY TOM KOHTEKCTY, MaKo Cy Kiay3yie 3a0paHe KOHKYpCHIHje IO Yyro-
BOpa O pajy Te, HAYEIHO ITOCMATPaHO, IMOCIEANIA IPEroBOpa U MOCTU3Aka
KOMIIpOMHCa H3Mel)y MmociomaBla M 3alloCiCHOT, YHECHUIA Ja je TOCiona-
BaI] CKOHOMCKHM HaJMOhHa cTpaHa dYecTO yTHYe Ha YKJbyuuBame 3a0paHe
KOHKYpPEHIIMje y yroBOp O pajy Mako He MOCTOjU OIpaBlJaHd Pasiior 3a To.
Ped je o ToMe ma mocnojaBIM ,,HyAE Kiay3yle 3a0paHe KOHKYpEHIHMje Kao
CaCTaBHU JICO YTOBOpa 0 pajy, 6e3 MOryhHOCTH MPEroBopa O OBAaKBOj Kiay3y-
¥V TaKBOj CHTYallUMjU KaHAUIAT 3a 3alI0CICHE je CTaBJbeH MpeJl IPHUBHUIHN
n30op Oyayhu jga ra, He 4ak HY)KHO HH onOHWjame, Beh W camo 3axTeBame
Iperopapama 0 OBAKBO] KJIay3yJIM CTaBjba y CTarme (ONpaBlIaHOr) CTpaxa Ja
he mocnonaBan og0WTH Ja Jajbe MpEroBopa, OAHOCHO jaa he moByhu cBojy
nonyny. TakBa cutyanuja de facto noBoxu 10 TOTa Jia MOCIOAABLU Hamehy
Kiay3yse 3a0paHe KOHKYpEHIMje, a Na KaHIWJATH 3a 3al0oCiICHE O OBOM
MUTamy ,,HeMajy TpaBo riaca”.

YKOIMKO YrOBOp O pajy KOju caapKu 3a0paHy KOHKypeHIHje Oyre
3aKJby4YeH, MOCTaBJba C€ MUTamke (HE)ONMPaBIaHOCTH OrpaHUYCHa CI000e
pama. Y ToM cMHCIy, He Tpeba 3a00paBUTH Jia je ,,[l0jaBa ciodozae pajga Ouiia
(opmaHO-IpaBHa MPETIOCTABKA [0jaBE M MMOCTOjamba PaaHOT ofHoca”. >

Hauwme, ,,ciiobona paaa je aHTuTe3a NPUHYIHOM pary’’, a HYXKHO MoJIpa-
3yMeBa U IpaBo ocobe fa Oupa 3anocieme.’ Kiaysyna 3abpaHe KOHKypeHIIHje

CBOM M3BOPHIITY ayTOHOMaH W Be3aH 3a I0je[MHA JPYyLITBA, JEJOBE JIPYyIITBA, CIOjeBE Y
JIPYIITBY U IOjEHMHIC, a IPAaBO Kao XETEPOHOMHA TBOpEBHHA 0OaBesyje cBe (...) Texma
3aKOHOJIABIIA je Jla y TPaBoO yrpajd LITO BHIIE MOPATHHUX BPEIHOCTH, jep he Tako 0be36e-
JIUTH TIOTHYHH]y U eekTHHjy npuMeHy npasa.” Josanoswuh, I1. (2017). HopmaTnBHH OKBHD
3aIITUTE MOPAJHOI MHTEIPHUTETA 3alOCICHUX. 300pHuK padosa IlpasnoZ ¢pakyritieitia y
Hosom Caoy, 51 (4), 1231.

“ Lobel, O. (2019). Non-Competes, Human Capital Policy & Regional Competition.
Forthcoming, San Diego Legal Studies Paper No. 19-417. [octymHo Ha: http://dx.doi.
org/10.2139/ssrn.3473186.

4 Crora Huje n3HeHaljyjyhe mTo mpuMmepu U3 CTpaHe CyJACKE Mpakce MokKa3syjy jaa
CYZIOBH HAUEJIHO CMaTpajy 3a0paHy KOHKYpPEHIIHje Y TPUBPEAN ONPaBIAHOM (CEM aKo ce He
JIOKa)Ke CYIIPOTHO), 10K @ contrario y palHIM OJHOCHMAa UMa MHOTO BHIIIE CyMIbE y OIpaB-
JTAaHOCT YIIPaBO yCIIe]| HEejeIHAaKOCTH IPEeroBapaykuX MONW NPHIMKOM 3aCHUBAma PaJHOT
oxHoca. Dunlop, D., Brazil, L. (2019). Getting the Most Out of Non-Competes. JlocTymnHo
Ha: https://iveybusinessjournal.com/getting-the-most-out-of-non-competes/.

% O6panosuh, T'. (2002). 3abpaHa KOHKypeHIHje mpemMa 3aKOHY O pany. 300pHux
paoosa Ilpasno paxynitieiia y Huuwy, 43, 337.

S lyunepuh, B. (2001). IIpaso Mehynapoone opzanusayuje pada. beorpan: Ipas-
HU Qakynter YHUBep3utera y beorpamy. 162—163.
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3HATHO OTpaHUYaBa Ty CII00O0.Y, TOCEOHO KaJ je ped o 3a0paHy KOHKYpPEHITHje
KOja Ba)XKH IO MPECTaHKY PaJHOr OfHOCA. [Ipelu3HHje PEYCHO, YKOIHKO Ce
KJay3yna 3a0paHe KOHKYpEHIMje KOja BaXXH U IO MPECTaHKY PaJHOr OJHOCA
yHece y yroBop o pajy (6e3 mocrojama J0BOJbHO OMPABIAHOT pa3jiora), HEMHU-
HOBHO C€ CTBapa IICUXOJIOIIKH U SKOHOMCKH MPHUTUCAK HA 3alOCIICHOT Ja He
Jla OTKa3, OJHOCHO Ja HACTaBU Jia paJy KO TOT MMOCJIOABIA y cTpaxy na he
My Y HapeIHOM IepHOonIy (0 IBe TOaUHE) OMTH OHeMOryheHO Ja Tpaku HOBO
3amocineme. [llTaBurre, U3 UCTOT pasiora 3amoCiCHU je y CTpaxy Behem Hero
mTo je TO ,,yoOuuajeHo”, ga he moOUTH OTKa3 — OBaj cTpax je YTOIUKO IMpe
MPHUCYTaH aKko ce y3Me y o03up 1a

»--.JIOCJIOJIABIIA YECTO UMajy MHOTO BehH CTBapHM yTHIQ] HAa ONCTaHAK PaJHOT

OJIHOCA HETO WITO je TO 3aKOHCKH mpeaBuljeno”.

Jakie, ako je 3a0paHa KOHKypeHIIMje Bakeha 1O mpecTaHKy paaHOoT
OITHOCA, 3aII0CIICHN MMa WM MOTYRHOCT J1a yommiTe He pagdl y MEpHOIy IO
JIBE TOJIMHE, WK Ja ,,pU3MKyje” W 3alloCii ce KOJ JAPYror mociojaria (Kor
paHMjU MTOCIIOAABAaIl cMaTpa KOHKYPEHTOM), IITO Ka0 CAaHKIHUjy IOApa3yMeBa
HaKHAJIy IITETe. YIIPAaBO y OBAKBOM CIICHAPH]Y CY BHIJBHBH NOTYOHU eeKkTH
HACYMHYHOT U HEJOBOJHHO OIPABIAHOT YKJbYUYHBama Kiay3ylie 3a0paHe KOH-
KypeHIIHje Y YTOBOp O paiay, T¢ O ce YaK MOIJIO apryMEHTOBATH HE CaMo Ja
je acmekar ciioboje pajia Koju mojapasyMmeBa MmpaBo 0code ja Oupa 3arocieme
JOBEJIeH y NHUTame, oJHOCHO oHemoryheH, Beh u 5a je ped o CBOjeBpCHOM
MPUTUCKY KOjU YMHH OINPABIAHUM J1a CE MOTCHIIMjATHO TOBOPH YaK U O MpU-
HyIHOM pany. Haume, mako orpaHuderme Koje MOCTOjU Yy OBOM Cllyudajy He
motnaza mox JAepUHHULM]y NPHUHYJHOT paja MocTaBibeHy y KoHBeHIUju
MOP-a 6p. 29% u Kousenmuju MOP-a 6p. 105%, unak ce MOXe 3aK/bYIUTH
Jla je TIPUTUCAK KOJH IOCTOjJH Ha 3aIllOCJICHOT Jia HACTaBH Jla Pajd KOJ UCTOT
MTOCJIOAABIIA, YKOJHMKO 3a0paHa KOHKYPEHIMje BaXXH H 110 MPECTaHKY paTHOT
OIHOCA, U3Y3E€THO BEJIHMKH.>

52 Kovacevi¢, LJ., Kovécs, E. (2019). Change of Employer and Preservation of Em-
ployment: Serbian Experience in Light of European Law. Anali Pravnog fakulteta u Beo-
gradu, 67 (2), 122.

53 Konsenuuja MOP-a 6p. 29 o npunynHOM Hin obaBe3HoM pany, Cryoicoere HoguHe
Kpamesune Jyzocrasuje, 6p. 297/1932.

54 Konusennuja MOP-a 6p. 105 koja ce oxHOCH Ha yKuame npuHyaHor paga. Cuy-
orcoenu nucii CPJ — Meljynapoonu yzosopu, 6p. 13/2002.

550 ,,030M/BHOCTH” OBOT TMUTaMa FOBOPH CaMa YMIHCHHIIA JIa CC MOXKE PacrpaBba-
TH O TOME Jia JIM HeollpaB/aHa 3abpaHa KOHKypeHIHje y oapeheHom cMuciay mMa edekar
MPUHYIHOT paja. Y TOM KOHTEKCTy CTajaHO Tpeba MMaTH Ha yMmy ja je cioboja paaa jeqHo
0]l OCHOBHUX PaJHONMpPaBHHUX Hadena, a na Kousenrmje MOP-a 6p. 29 u 6p. 105 koje 3a-
Opamyjy IPUHYIHU Paj IPeCTaBibajy JBE 0J 0caM KJby4HMX KoHBeHIMja MOP-a. ITopen
Tora, He Tpeba 3a0opaBuTH Ja EBporcka KOHBEHIIH]ja 3a 3AIUTUTY JbYJCKUX MpaBa U OCHOB-
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VYnpaBo y HaBeIeHOM KOHTEKCTY, HHTEPECAHTHO je HATIOMEHYTH TO KaKoO
¢pannyckn Kacammonu cyn meHH 3aKOHHTOCT Kiay3yie 3a0paHe KOHKYpEeH-
nuje. Hanme, npecynama ConujanHor Behe dpaniyckor Kacaruonor cyna koje
narupajy u3 2002. ronuHe ce Mema JOTaJallibi MPUCTYI Y MONIEAY OLCHE
3aKOHHUTOCTH KIlay3yle 3a0paHe KOHKypeHIHje. HacympoTr paHmjeM cXxBa-
Tamy, OBUM IIpecylaMa Ce YCTaHOBJhaBa CXBAaTame Ja Ce Kiay3yla 3abpaHe
KOHKYPEHIINjE WHUIMjaTHO CMATPa He3aKOHUMIOM, TIa TEK YKOJIUKO CE JTOKaKe
BaKEHHC KYMYJIAaTUBHO HCIYHECHUX YcCioBa (KOjU CE OJHOCE Ha 3allTHTY
JETUTUMHUX WHTEpeca IOCJIOAaBIa, BPEMEHCKAa M IPOCTOpHA OrpaHUYCHA,
ucrutahuBame HaKHAlE U Y3UMambe y 003up creln(pUIHOCTH TI0cTa), Kiay3yia
no0uja enuTeT 3aKOHUTOCTH. >

Jomr jeman Benwkm mpoOlieM ca KOjuM ce 3amociieHu cycpehy jecte
MUTake MPUXOAa YKOIUKO 3a0paHa KOHKYPEHIIHje BaKH IO MIPECTaHKy PaxHOT
OJTHOCA, TO jeCT MHTame (HE)IOBOJFHOCTH HAaKHAIE KOjy IOCIIOAaBall HCIUIa-
hyje y oBoM citydajy. Y TOM KOHTEKCTY pellckh¢ Haller 3aKoHa O paay Koju,
HaKo nponrcyje obaBe3y miahama HakHaIE HE MPONHCYje MHHUMAIIHU U3HOC
HaKHaJe KOjy je mociopaBall y obaBesu na miaha ako 3a0paHa KOHKYPCHITH]je
BaKH (M) IO IPECTAHKY PAJTHOr OZHOCA, MOXKEC MMATH HM3Yy3E€THO HETaTUBHE
MoCIenuIle Mo 3amocieHe y npakcu. Jomymie, kaga je ped o uciwiahuBamy
HaKHaze 300T Bakema 3a0paHe KOHKYPCHIIUje M0 MPEeCTaHKy PajHOr OJHOCA,
MOpa OUTH PEYeHO TO Jia je TPEHYTHO pelleke y foMalieM 3aKOHO/IaBCTBY HeKa
BpCTa ,,Cpe/lber peliema” — IPUMEPH M3 PaHHje HaBEJICHHX 3aKOHO/ABCTaBa
MOKa3yjy Kako pellee Moke OMTH MOBOJbHHUjE IO 3alOCieHe, JOK oapeheHa
3aKOHOIABCTBA YOIIITE HE cajpike o0aBe3y IMOCioAaBla jaa ucruiahyje Hak-
HaJly YKOJIMKO 3a0paHa KOHKYpEHIIMje BaKH IO MPECTaHKy PajHOr ojHoca. Y
TOM TIOTIIEAy CXBaTame Jla TocojaBal HeMa o0aBesy Jia ucruiahyje HakHamay
aKo 3a0paHa KOHKYPEHIIMj€ BaXKH I10 MPECTAHKY PaJHOT OJHOCA je MOTBpheHO
y nipakcu BpxoBHor cyma Uwmiiea — Haume, y ciydajy Adiserv y Adicorp con

HUX ciobozia y wi. 4. jacHO rapaHTyje 3a0paHy NpHHYJHOT paja, a 1a je EBporncku cyn 3a
JbyZICKa TIpaBa y OpOjHHMM CllydajeBUMa TyMadHO OBaj WIaH. Y MOXKAA jeTHOM Of HajIo-
3HatHjux cay4ajesa npen ECJbIL, y cayuajy Van der Mussele v. Belgium, cyn je IpHUIuKOM
TymMadema Tora Ja Jii ofipeheHH pajl MmpeAcTaBiba NPUHYAHN HABEO M TO A JIM Paj cTBapa
,HECpasMepHo OpeMe” OHOM KO ra o0aBJba Kao jenaH of Kputepujyma. Van der Mussele v.
Belgium, (App. No. 8919/80), 23. 11. 1983. para. 37.

% Hageneno npema: Blanc-Jouvan, G. (2014). Knaysyie koje mospelyjy cioGomy
paza: mpumep Kiaysyie 3adpaHe KOHKypeHImje. Padno u coyujanro ipaso, (1), 76—77. Un-
TEPEeCaHTHO je MOMEHYTH Cly4aj U3 Ccylcke mpaxce ¢panuyckor KacaunoHor cyma y Kom
je Cyn cmarpao aa He IOCTOjH ONpaBAaH OCHOB 3a TO Jia HOTap KOjU OTBapa COICTBEHY
KaHIenapujy ucrutahyje HOBYaHM M3HOC CBOM PaHHUjeM ITOCIOJABIy YKOJIHKO ce (OMBILIH)
KJIMjEHTH paHHjer NOCIo/aBLa onpe/ese 3a (HOBy) HOTapCKy KaHIIEIapujy KOjy je OTBOPHO
ousmu 3anociaenu. Cour de cassation, civile, Chambre sociale, 2 mars 2011, 09-40.547,
Inédit.
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Bordachar, BpxoBHH cyJ je OUTy4YHO Ja je Kiay3yna 3a0paHe KOHKYpPCHIIHje
[0 TpecTaHKy pagHoOr ogHoca Bakeha jep je orpaHmYeHa Kako BPEMEHCKH,
TaKO ¥ MOIVIETY BPCTE IMOCIIOBA KOje Ty>KCHH MO)Ke J1a 00aBJba. Kana je mak peu
o HakHaau, Cyq ce mo3Bao Ha TO Ja y KOHKPETHOM CIIy4ajy HHUje HEOIXOTHA
HakHaja Oynyhu na je Tyxenu Beh octBapuo oapeheHu ,,BuIIak 3apaje’” 0K
j€ paaro Koj OWBIIEr MoCIoaaBIa.”’

Hako mocToje U OBakBa CXBaTama, KaJa je Ped O pelIeHy MPUCYTHOM
0 oMaheM 3aKOHOJIAaBCTBY MOXKE ce€ pehu 1a OHO WIak He y3uMa y JOBOJHHO]
MepH y 003up uHTepece 3anociieHor. Hanme, perieme gomalier 3akoHo1aBcTBa
3HAYM Ja MOCJIOJaBal] MMa MpaBo Jia HIIp. OJpely Ja je HaKHA/la Y TOKY JiBe
roJHE BaXkera Kiaysyie 3a0paHe KOHKYPEHIMje HAaKOH MpecTaHKa PaHor
OJTHOCA jeJHaKa YETBPTHUHH 3apajic KOjy je 3arloclIeHH OCTBapuBao JOK je
paaro. OBaKBO OACYCTBO TapaHTHje MHUHHMAaIHE HAKHAJE je MPOoOJIeMaTHIHO
13 HEKOIHMKO pasziora. Ha mpBoM MecTy OnCycTBO MHHMMyMa HaKHaJIE N1aje
MTOCIIOAABITY CYBHIIE IUPOKO TPaBO Ha AUCKPELIHUOHY OIEHY, OMHOCHO MOTYh-
HOCT J1a 3JI0yIOTpeOH CBOjy 00aBe3y W M3UTpa IHJb OBE OIpende M YOIIIITE
OCHOBHA HadveJa pPagHOT M COIMjalHOr mpaBa. [lopex Tora, WHTEpECaHTHO
je y3eTu m 003Hp W MpaBWia O MHHHMAIIHO] 3apajyl Kaja TOBOPUMO O OBOj
BpcTH HakHaje. HarmMe, nako je oBIe ped 0 HaKHA/IW, YMEH-CHUIA je Ja 3a0paHa
KOHKYpEHIIMje KOja BaXKH IO IPECTAHKY PaJHOT OIHOCA Hajuemrhe OHEMOry-
haBa 3amocieHOr a yomiuTe pagd, T¢ My MOCICIUYHO NPEACTaBba jEAUHU
n3Bop npuxona. Crora ce onpas/laHO MOXKE MCKa3aTH M Opura y rorjieay Tora
IITO HaKHaJa MOXKE 6I/ITI/I YroBOop€Ha U y M3HOCY HUIKEM OJ HM3HOCA MHUHH-
MaJiHe 3apajie.*

ST Adiserv S. A. y Adicorp S. A. con Bordachar, Rol C-7528-2003. TIlpu-
mep: Juzgado Civil de Santiago; Rol Civil 8165-2006, Corte de Apelaciones de
Santiago; y: Rol 5152-2009, Corte Suprema. Sentencia de 27 de Enero de 2011, na-
BemeHo mpema: Sierra Herrero, A. (2014). La clausula de no competencia post-
contractual en el contrato de trabajo. Jloctynno wua: https://www.scielo.cl/scielo.
php?script=sci_arttext&pid=S0718-00122014000200004&Ing=en&tlng=en.

58 HapaBHO, MOCIIOAABIM MOTY Jia ap'yMEHTY]y Ja Cy 3alOCJICHU IPHUCTAIN Ha TaKo
(dopmynucany oapenly, ainu je ctaB ayTopKe Ja Ha MPBOM MECTY 3allOC]IeHH Kao ciabuja
CTpaHa y IperoBopruMa 4ecTo HUje y MO3UIHMjH Ja 0I0Hje OBAKBY KJIAy3ylly Y CTpaxy Of T'y-
outka MoryhHocTH 3anocnema. CBe U kKaja OMCMO MPUXBATHIIN CTaB Ja je Omina cirobogHa
BOJbA KaH/UJaTa 32 3al0CIICH-E [1a IPUCTAHe Ha OBAKBY KJay3ylly, HCOIPABIAHO YKJbY4HBa-
HBC OBaKBE KJay3ylie je IPOTHBHO CaMOM Hauelly ci1000/1e pajia, Kao i MUHHMAJIHHM rapaH-
THjaMa COIIMjaTHe CUTYPHOCTH Y TIOIVIely HaKHa/Ie Koja je Hajuemhe HeTOBOJbHA.
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PE3YJIITATU UCTPAYXKUBAIBA
AHaJju3a pe3yJTara CIpoOBeJeHOr YIHTHHKA

AyTOpKa je CIpoBeNa HCTPAKUBAKE ITyTEM YIHUTHHUKA y ENEKTPOHCKO]
(dbopMu, METOJIOM CIIYYajHOT Y30pKa 3allOoCIICHUX, KaKo OM yCTaHOBWIIA Y KOjOj
MEpHU Cy 3aI0CJIeHH YIIO3HATH ca paJHONPAaBHUM HWHCTHTYTOM 3a0paHe KOH-
KypeHIHje. AHamu3a pe3yiaTara JoOMjCHUX IIyTeM CIY4YajHOT Y30pKa CPeIamber
o0uMa moKkasyje a UCIIUTAHHUIIN HUCY Y JOBOJGHO] MEPHU YIIO3HATH Ca TUM IITa
moapa3yMeBa M KakBa IpaBa W o0aBe3e IMPOU3BOIU 3a0paHa KOHKYpPEHIIHjE Y
pagHoM ofHOoCY.>

[Murtama y yOUTHHKY ce OJHOCE HAa TO JAa JH 3aloClICHH 3Hajy Ja y
pajHUM OJHOCHMA YOIIITE IMOCTOjU MOTyhHOCT yroBapama 3a0paHe KOHKY-
peHIuje, y KOjuM cllydajeBuMa, KOju jé MaKCUMAaJIHU MIEPHOJI Tpajama 3a0paHe
KOHKYPEHIIH]E 110 MPECTAaHKy PaJHOT OIHOCA, [1a JIU Y CIy4ajy Baxema 3abpaHe
KOHKYPEHIIHj€ [0 MPECTaHKy PaJHOT OJHOCA MOCTOju 00aBe3a MCILIATe Hak-
Hajie ¥ J1a T (YKOJIHMKO je OJrOBOP MOTBP/IaH) MOCTOjU MUHMUMAIHU U3HOC OBE
HakHaze. [Intama cy ¢opmynrcana Kao IMHUTamka 3aTBOPCHOT, TTOJyOTBOPEHOT
U OTBOPECHOT THUTIA.

Pesynrarn mokasyjy Ja pelaTMBHO BEJIMKH OpOj HCIHMTAHWKA YOIIIITE
HUje yIO3HAT ca THM Jia 3aKOH O palxy IO3Haje HHCTHTYT 3a0paHe KOHKYpPEH-
myje (dak 40,5 % ucnuTaHuKa), IMTO TOBOPU O TOME J1a HCITUTAHU 3aIlOCICHH
HUCy (Y JIOBOJPHOj MEPH) YIIO3HATH Ca COIICTBCHUM IIpaBHMa W 00aBe3aMa W3
panHor ogHoca. Ha mutame Koje ce THYe BPEMEHCKOI OTPaHUYCHA BaXKCHa
3a0paHe KOHKYpEHIMje IO MPECTaHKy pPaJHOI OJHOCA, a Koje YKJbydyje
nonyhene oxnrosope (MoHylheHHM ONrOBOpPU Cy IIECT MECEIH, jeHa TOJMHA,
JIBE TOAMHE M JIECET rofuHa), 25 % HMCHUTAHUKA KOjU Cy OJTOBOPHIIN Ha OBO
MUTAalkE HUje O3HAYMIIO MEPUOJ O JBE TOAMHE, TO jeCT O3HAYMIIO j€ HEKH
npyru o nonyhenux oaroropa.®’ KonauHo, kama je ped O MCIUIATH HaKHAIE
YKOJIMKO 3a0paHa KOHKYpEHIIHje BaKH IO MPECTaHKY pajHOT oxHoca, 35,1 %
CBHX MCIUTAaHWKA j€ HABEJIO Jia ITOCJIONaBall Hema obasesy na ucruiahyje 3aro-
CIICHOM HaKHaIy ako Kiay3yna 3a0paHe KOHKYpPEHIIHjEe BaKH II0 IPECTAHKY
pamHor omHoca.®!

% VIUTHHK je MOIyHWJIO 37 3aloCiIeHHX HCIHUTaHHKa ofpeheHHX MyTeM MeToja
CITy4ajHOT y30pKa.

% Ha 0BO HHTamE j€ OArOBOPHIO YKYITHO 32 HCIHTAHHUKA.

¢! Ha nuTame J1a J1 je MpoIicaH MUHUMAJIHH U3HOC HAKHAJ/IE KOjU IOCI0/aBal HMa
obaBe3y ja ucmuahyje, OIroBopH Cy pa3iIn4uTH U Kpehy ce o1 OHMX Koju HaBOJe Aa Hema
obaBe3y, Ipeko HaBoherma MHHMMAIHE 3apajie Kao U3HOCa, 10 HaBOhemwa IyHe 3apajie Kao
MHHHMAaJHOT H3HOCA HAKHA/IC.
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C 0031poM Ha TPOIEHTYAIHY CTPYKTYPy ONTOBOpA MCHHTAHUKA, MOXKE
Ce 3aKJBYUHTH [1a CIyYajHH Y30paK HCIHTAHHKA TOBOPH y MPWIOT TOME Ia
MIOCTOjH HEJJOBOJbHA YIIO3HATOCT 3aIlIOCICHUX Ca MHCTUTYTOM 3a0paHe KOHKY-
peHIMje y paJHUM OJTHOCHMA.

AHaJm3a oroBopa NpUKyN/beHUX MyTeM HHTEpPBjya

AyTOpKa je CIIpoBelia HCTPAKHBAKE ITyTEM aHOHHUMHOT NPOAYOJHEHOT
HHTEPBjya ca YeTBOPO PECIIOHIEHATA, O KOJHX Cy CBE YETBOPO 3aIOCICHU
y komnannjama y Penyomunu Cpouju. /[Be ocobe Cy jKEHCKOT, a IBe MYIIKOT
mona. Tpoje o 4eTBopo pecrnonaeHara je crapuje ox 30 roguHa.

CBH pPECHOHICHTH Cy UMalld WIH TPEHYTHO UMajy y YrOBOpY O pany
KJ1ay3yJly 3a0paHe KOHKypeHIIHje Koja ce€ 0JJHOCH (1) Ha NIepuo]] O JIBE TOIUHE
10 IPECTaHKy Tpajara pagHor ogHoca. C 003MpOM Ha HPETHOCTH Koje Tpyxa
WHTEPBjy Ka0 MCTPAXUBAYKH METOJI, OJHOCHO MOT'YNHOCT CTHIamkha yBUJIA HE
CaMo y CTaTUCTHYKE MoJaTke, Beh U y cTaBOBe pecloH/ieHaTa, ayTopKa je Kpo3
AQHOHMMHU MHTEPBjy HMaJla 3a [Ib J1a CTEKHE YBUJ Y TO 3aILITO Cy 3al0CICHH
IPUCTAN HAa OBAKBY KJIAy3ylly U Aa JIM CMaTpajy Ja uMa, OJHOCHO Ja je OmiIo
OCHOBA JIa C€ OBAKBa KJay3yJia YHECE y YTOBODP O pafy.

Y TOM TOINeay MHTEPECAHTHO je Aa Cy CBH PECIOHICHTH HAaBEIH 1A
Cy IpHCTAlIN Ha OBAaKBY KJIAy3ydy y CTpaxy oI I'yOWTKa IMOHYAE 3a II0Cao
YKOJIUKO HE TIPUCTaHy Ha BYy. TakBM CTaBOBHM PECIIOHICHATA CIMKOBHUTO MpPHU-
Ka3yjy HEjeHAaKOCT MpEeroBapadykux MONHW MPHIMKOM 3aKJbydeHa yroBopa o
paay, TO jeCT YMICHUILY Jia Kiay3yJa 3a0paHe KOHKYpPEHIHje YeCTO YOIIIITe
HUje TMpeIMeT IperoBopa, Beh yciaoB 3akipyderma yroropa o pany. Lltasume,
JIBOje PECIIOHJICHATA je HaBeJO Jla cMaTpajy Ja Kiaysyja Koja je yHeTa y
BUXOB YTOBOp O pany HHje BanuaHa Oymyhu na je Beoma ommra, 63 HKaKBOT
Mpenu3npama nocioBa Koje He MOry Ja 00aBjbajy, AOK j€ jeJJaH PECIOHIEHT
YyaK HaBeo Jia je MPeKpLIno 3a0paHy KOHKYpPEHIHMje 3a KOjy cMaTpa Ja Huje
Ouna BamuHa, adu Ja HUje Ouno HUKakBe caHkuuje. Kaga je ped o nuramy
OTIPAaBJAHOCTH YOIIIITE YHOILICHa OBAKBE KJIAy3ylle Y YTOBOP O Paiy, Tpoje of
YETBOPO PECIOHICHATa CMaTpajy Ja UM IMOCIOBHU Koje 00aBjbajy He omoryha-
Bajy HHUKAKBe ,,0oceOHE” KOHTAKTE HU 3HAama, TC Ja CTOra HUje OMJIO OCHOBA
3a yHOIIEH-¢ 3a0paHe KOHKYPEHIHje Y YTOBOp O pagay. Moxe ce 3aKkJbyduTH Ja
CIIPOBEJICHN MHTEPB]Y CBEIOUYH y IMPUIIOT TOME Ja 3alI0CIICHH 110 IPABUILY IPH-
CTajy Ha 3a0paHy KOHKypEHIIH]je Y CTpaxy of TyOuTKa MOryhHOCTH 3amociema
KOJ TOT TIOCIOJABIla, ald M Jla KOJ PECHOHACHATAa MOCTOjH BEIHWKH CTETICH
CyMIbE y TIOTVIEy KaKo BaJHIHOCTH, TAaKO M ONIPABIAHOCTH YHOIICHA KIay3yie
3a0paHe KOHKYpEHIHje y YTOBOp O pay.
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3AK/bYUYHA PABMATPAIBA

3abpaHa KOHKYpEHIIHje je U3y3eTHO BakaH, aJld U BeOMa CI0XKEH paJiHO-
npaBHU UHCTUTYT. He camMo na Huje jenHoctaBHO, Beh HUje HU Y TOTIIYHOCTH
moryhe fmatu ,,Ta4aH” ¥ OIMIITH OJrOBOP HA IMHUTAHE ONPABIAAHOCTH YKJbYUH-
Bama KJIay3yne 3a0paHe KOHKYpEHIje y yroBop o pany. Haume, onpaBaaHocT
YHOIIIeHha 3a0paHe KOHKYPEHIIMje Y YroBOp O pajay 3aBUCH Of OpojHUX dak-
TOpa y CBaKOM MOjeIMHauYHOM Cilydajy. Mak, HadyeqHO ce MOXKEe TOBOPHUTH O
CKaJM apryMeHara 3a ¥ IPOTUB Kilay3ylie 3a0paHe KOHKYPEHIH]e y YTOBOPY O
paxy, OMTHOCHO O 3a0paHH KOHKYPEHIIHje U3 yIvIa MTOCIOJABIA U 3aIl0CICHOT.

C 003upoM J1a je ped 0 MHCTUTYTY KOju je Moryhe carnenatu u3 pasim-
YUTHX (M CYyNPOTCTABIbEHHX) TIEPCIIEKTHBA, MOTYhe je OIEHUTH U TO J1a JH Cy
TpEHyTHA pellickha Koja ce THUy 3a0paHe KOHKYpPEHIIHje (CyBHINE) HAKJIOMmEHA
HHTEpEeCHMA jeTHEe WK APYyTre CTpaHe. Y TOM IOTIeNy MOXKE Ce 3aKJBYUHTH Ja
nmomahe 3aKOHOIABCTBO Y HENOBOJFHOj MEpH y3UMa y 003Up HHTEpece 3amo-
CIICHUX TPWINKOM ypehuBama 3a0paHe KOHKYpPEHIIH]je, TIOCEOHO KaJ je ped O
3a0paHl KOHKYPEHIIMje KOja Ba)XKH IO MPECTaHKy PaIHOT OJHOCA, IITO MOXKE
Jla JIOBeJIe JI0 PelaTHBHO JIaKe 3JI0ynoTpede 3a0paHe KOHKYPEHIIMje Ol CTpaHe
nocnoaasana. OBakse 3710ynorpede 100ujajy IoceOHy HOTy 030UIBHOCTH Kaja
ce y3Me y 003Hp J1a ce MHCTUTYTOM 3a0paHe KOHKYpEHI[Mje OTrpaHHuaBa cjo-
0oza paja koja je cam TeMeJb paJHHX MpaBa.

Jaxne, nako ayTopka He HeTrMpa BEIWKH 3HA4a] M HYXHOCT TOCTO-
jama 3abpaHe KOHKypEHIMje Kao PaJHOINpPABHOT MHCTUTYTa, YMHU CE€ Ja je
pajy 3aKOHUTOT M JISTHTHMHOT PeryJucarma Kiay3yle 3a0paHe KOHKYpEHIIHje
HEOIXO/{HO YJIOKHTH JJOIATHH TPY/I Ca LIUJbEM cariie/iaBama OlpaBIaHiX HHTe-
peca, Kako MOCIOAABIA, TAKO W 3allOCICHOT, T¢ Y W3BECHO] MEPU HM3MEHHUTH
U JIOTyHWTH 3aKOHCKa permema. He camo ma je moTpebHO ma 3akoH O pamy
jacHo TMpomwIe Hy’)KHOCT TIPEeIH3Hpama IMOCIOBa KOje 3aIl0CIeHH HE MOXKE Ja
00aBJba ako MOCTOjU 3a0paHa KOHKypeHIuje, Beh je Takohe HYKHO OIpPEeIUTH
U MUHUMAaJHH U3HOC HOBUAHE HAKHAJE YKOIMKO C€ OBaKBa KJIay3yla yroBapa
W 32 TIePHOJ HAKOH IpecTaHkKa pagHOT ogHoca. KoHauHO, IpaBHE OKBUp Tpeba
Jla Mpero3Ha U MUTAmhe CPa3MEPHOCTH, T€ J1a OIy3ME 3aKOHUTOCT Kiay3yla
3a0paHe KOHKYPEHIUje KOje Hecpa3MepHO OrpaHUYaBajy Mpasa 3amoClIeHOT.

Crora, nako aHajM3a WHCTUTYyTa 3a0paHe KOHKYypEHLMje HHje jeHO-
CTaBHA YCJeJ CIOKCHOCTH W BHUIISCTPYKOCTH apryMeHaTa pro W contrd,
YUHH c€ Jla paJHO IpaBO MIIaK MOpa Ja ycrocTaBd Behu crereH cTporoctu
y Momeny yKJby4HBama Kiay3yna 3a0paHe KOHKYpPEHIIHje Y YTOBOp O paay
— caMO Tako ce 3aMcTa Moke MmocThhu paBHOTEka (ONpaBIaHHMX) MHTEpeca
CTpaHa y paJHOM OJHOCY U COLIMjaJIHa MpaBaa.
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BAHKA IMOJATAKA — PE3YJITATHU YIINTHUKA

([loxa3 cripoBeieHOT UCTpaKUBaWka ITyTeM YIIUTHHUKA KOjU MTOKa3yje
MPOICHTYAIHy CTPYKTYPY OATOBOpA Ha MOCTaBJ/bCHA MUTAMKA y YIUTHUKY)

Jujarpam 1. — OaroBopu Ha UTakE
Ja nu citie yiiosnainiu ¢ iwum oa
3akon o pady tipoiiucyje modyhuocii
YKBYUera (kiaysyne) sabpamne
KOHKYpenyuje y y206op o pady?
(37 onrosopa)

@ Jla
O He

Jujarpam 2. — OaroBopu Ha HUTakE
Vkonuxo cmattpaitie oa
oZpaHnuyerse iociioju, o3Havuilie
Koju epemencku iepuoo ce
CMampa MakCuMaiHum ipajarem
saoicerva 3abpame KOHKypenyije
{10 OKOHYARY PAOHOZ 0OHOCA.

(32 oxrosopa)

@ 6 mecenu
© 1 roguna

@ 2 ropune

Jujarpam 3. — Onrosopu Ha NUTabE
Vkonuxo cmattpaitie 0a ocpanuuerse
itociioju, o3Haquitie Koju 6pemencKu
fIepuoo ce cmailipa MakCUMATHUM
wpajarem gaicerba 3aopane
KOHKYpeHyuje o OKOHUARY PAOHOE
o0Hoca. (32 oarosopa)

® Jla
O He
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competes. Finally, the author conducted interviews with respondents
who have or have had non-competes in their employment contract.
Based on the interviews, it was concluded that employees agree to
the non-competes out of fear of not getting employed, despite believ-
ing that there is no justified basis for such a clause.

Keywords: non-compete clause, employment contract, loyalty
to the employer, freedom to work, forced labour

INTRODUCTORY DELIBERATIONS
— THE CONCEPT OF THE PROHIBITION
OF COMPETITION IN LABOUR RELATIONS

Even though the term competition could be encountered earlier,! in
the 20th century, parallel to industrial development and general commercial
advancement on the global level, the issue of competition gains special sig-
nificance. However, the question of (regulating) competition becomes (or
remains) not only an institute of commercial law, but also an important insti-
tute of labour law.

Yet, it must be taken into account that regulating competition in employ-
ment relations is, to a certain extent, unique. Namely, the very introduction
of a non-compete clause in an employment contract is often the result of the
dominant economic position of the employer, i.e., the result of the fact that the
employer is able to dictate unfavourable conditions for the employee or employ-
ment candidate, who agrees to these terms due to fear of losing the potential for
employment, that is, a source of income.? Consequently, the opposing interests

' As it concerns references to competition in legal acts in previous centuries, an
example can be the Sherman Act from the end of the 19" century, wherein the issue of
competition in commerce is mentioned. Federal Trade Commission. The Antitrust Laws.
Available at: https://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/
antitrust-laws. Almost a century earlier, the Le Chapelier Law was instituted in France,
which also regulated the issue of competition. For more information on how the institute of
competition developed in commercial law, see: Purici¢, J. (2011). Usaglasena praksa i/ili
svesni paralelizam na oligopolistickom trzistu. Annals of the Faculty of Law in Novi Sad,
46 (1), 549-560.

2 As it concern the interconnectedness of the negotiating ability and the prohibi-
tion of competition in labour relations, one thing is certain — an analysis of the prohibi-
tion of competition in labour relations necessarily includes an analysis of the unequal ne-
gotiating power while establishing an employment relation. Flanagen, J. (2019). No Exit:
Understanding Employee Non-Competes and Identifying Best Practices to Limit Their
Overuse. Available at: https://www.acslaw.org/wp-content/uploads/2019/11/Understanding-
Employee-Non-Competes-and-Identifying-Best-Practices-to-Limit-Their-Overuse.pdf. For
more information on the unequal distribution of negotiating power while establishing an
employment relation, see: Bagchi, A. (2009). The Myth of Equality in the Employment
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of the parties and the unequal distribution of power during the conclusion of
an employment contract, but also throughout the duration of the employment
relation, give special significance to analysing the prohibition of competition in
labour relations. In that vein, the effects that prohibition of competition has on
the freedom to work, that is, the labour rights of an employee, are accentuated
in today’s (globalized) world, so it should always be remembered that precisely
the globalized world of the 21st century is the context in which employees
should be afforded protections of their labour and social right.?

Namely, the non-compete clause is a type of clause or agreement that
servers to protect the interests of the employer, who invests or has invested
resources into developing the skills of the employee, that is, it servers to pre-
vent the employee from misusing trade secrets or the knowledge of the wide
range of business partners of the employer. On one hand, a non-compete clause
can refer to the duration of employment with one employer, i.e., it can have
the goal of preventing employees from simultaneously working for the compe-
tition, while on the other hand, it can also refer to a (limited) time period after
the employment relationship with the employer ends.*

While it is indisputable that prohibition of competition in employment
relations has its rationale (as a manifestation of the loyalty of the employee to
the employer and a guarantee that the employee will not misuse the acquired
skills and/or business partnerships)’, it would appear that it is not so easy to

Relation. Faculty Scholarship at Penn Law 256, 579-628; Berg, J. (2015). Labour mar-
kets, Institutions and Inequality. Building Just Socities in the 21st Century. Geneva: In-
ternational Labour Office. In a similar vein, recent research shows that only one tenth of
US employees attempts to negotiate the non-compete clause. Eisenbrei, R. (2016). White
House issues call to action on non-compete clauses. Available at: https://www.epi.org/blog/
white-house-issues-call-to-action-on-non-compete-clauses/.

3 Urdarevi¢ B., Radulovi¢, Z. (2012). Globalizacija i koncept socijalnih prava. Srp-
ska politicka misao, 1/2012, 178.

4 On one hand, companies with a high degree of innovativeness show a tendency
to incorporate these types of clauses into their employment contracts. One the other hand,
companies where there is a drop in the degree of innovativeness also include these types of
clauses into their employment contracts, out of fear that their employees might find other
job opportunities (so-called reverse causation). McAdams, J. (2019). Non-Compete Agree-
ments: A Review of the Literature. Available at: http://dx.doi.org/10.2139/ssrn.3513639.
When it comes to the termination of employment, it should be kept in mind that “regard-
ing the termination of employment, labour law strives to, in the context of the competition
of the formally equal economic and social rights and freedoms of employees (the right to
work and freedom to work) and employers (property rights and business freedoms), secure
equal opportunity for realizing and protecting the interests that those right encompass...”
Kovacevi¢, L]. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Faculty of Law,
University of Belgrade, 27.

5 Still, the following should be considered: “Loyalty is not the main, fundamental
obligation from an employment relation, as was the case in the Middle Ages (particularly
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find justification for the significant popularity of these clauses, particularly
when the consequences that prohibition of competition has on the freedom to
work as the basic labour law principle are considered.

The fact that a non-compete clause restricts the freedom to work of an
employee contributes to the argument that this clause should be an integral part
of an employment contract only in exceptional circumstances.® Yet, practice is
often not aligned with this principal rule. Quite the opposite, it could be argued
that “[e]Jmployers have used non-compete clauses to deprive tens of millions
of workers of the freedom to change jobs or start their own businesses.”” The
results of a research conducted a few years ago in the United States testifies to
the fact of how popular non-compete clauses have become in the previous few
decades — namely, “around 30 million, or approximately 18 percent of work-
ers in the USA are subject to some kind of non-compete agreement after the
termination of their employment,” and even sandwich makers and warehouse
workers are subject to non-competes.’

regarding faithful service), or as was claimed by the advocates of the class concept of em-
ployment relations in Germany at the beginning of the previous century.” Kovacevi¢, LJ.
(2013). Pravna subordinacija u radnom odnosu i njene granice. Belgrade: Faculty of Law,
University of Belgrade, 102.

¢ He, Zhaozhao. (2021). Motivating Inventors: Non-competes, Innovation Value and
Efficiency. Available at: http://dx.doi.org/10.2139/ssrn.3846964.

" Vaheesan, S., Buck, M. (2021). Non-Competes and Other Contracts of Disposses-
sion. Michigan State Law Review, Forthcoming, 1.

8 Schmidt, M. (2017). Non-Compete Agreements: Potential Pitfalls under Both Em-
ployment and Antitrust Law. Employee Relations Law Journal, 43 (1), 64. The results of a
different research conducted by the Economic Policy Institute in the US also contribute to
the argument that non-competes in employment relations are common in the private sec-
tor in the US — “somewhere between 27.8 % and 46.5 % of the private-sector workforce
— between 36 million and 60 million workers — are subject to noncompete agreements.”
Colvin, C., Shierholz, H. (2019). Noncompete Agreements. Available at: https://www.epi.
org/publication/noncompete-agreements/. It is interesting to note that a court in New Jer-
sey, when assessing non-competes, took into consideration not only the justified interests
of the employer and the burden they place on the employees, but the public interest also.
In that sense, some have taken the position that the need to find new employment dur-
ing a global pandemic can be argued is a public interest. Saulsbery, G. (2021). Restrictive
Covenants in the COVID Era: Pandemic-related Unemployment Raises Questions about
the Enforceability of Non-compete Agreements. Available at: https://content.ebscohost.com/
ContentServer.asp? T=P&P=AN&K=149164499&S=R &D=bwh&EbscoContent=dGJyMN
HX8kSep6840dvuOLCmsEmep7JSrq64SrWWxWXS&ContentCustomer=dGJyMPGqtkiv
r7JRuePfgeyx43zx, 10. For more one the effects of non-compete clauses on employment
relations in the US, see: Kesan, J. Hayes, C. (2011). The Law and Policy of Non-Compete
Clauses in the United States and Their Implications. /llinois Public Law and Legal Theory
Research Papers Series, 11 (7), 398.

® McAdams, J. (2019). Non-Compete Agreements: A Review of the Literature. Avail-
able at: http://dx.doi.org/10.2139/ssrn.3513639.

444



M. Kuzminac, Non-competes in employment contracts — (un)justified..., pp. 441-464.

AN ANALYSIS OF THE NORMATIVE FRAMEWORK
REGARDING THE PROHIBITION OF COMPETITION

Prohibitions of competition in domestic (labour) legislature

A quick study of the historical perspective shows that the institute of
competition was present in domestic law as early as the 19th century. Namely,
it is mentioned in the Serbian Civil Code and then less than a century later, in
1937 to be specific, it also becomes subject to regulation by the Trade Code,
regarding the members of the board of directors of a trading company.'® The
issue of competition is today, in large part, regulated by commercial, that is,
business law,"! but also by competition law as a separate field of law. How-
ever, the beginning of the 21st century brought some innovations regarding
the introduction of the institute of prohibition of competition in domestic
labour legislature.'> On one hand, such innovations provided more opportuni-
ties for employers to protect their “investments” into their employees; on the
other, they opened the door for, not to uncommon, misuse, that is, unjustified
restrictions on the freedom to work in practice.

The Employment Act currently in force prescribes prohibitions of com-
petition in Art. 161, stating:

“An employment contract may stipulate the activities that an employee
may not be engaged in on his own behalf and for his own account, as well as
on behalf and for the account of another legal or natural person, without the
consent of his employer (hereinafter: prohibition of competition).”"?

The Employment Act also recognizes post-contractual non-competes for
a limited period of time. The “exceptionality” of introducing a non-compete
clause in an employment contracts is reflected in the fact that a non-compete is
only permitted if an employee

10 Kusovac, V. (2006). Neka pitanja u vezi zabrane konkurencije. Pravo — Teorija i
praksa, 23 (7-8), 22.

" Arts. 75, 76, 109. and 483 of the Companies Act, Official Gazette of the RS, no.
36/2011, 99/2011, 83/2014 — other law, 5/2015, 44/2018, 95/2018 and 91/2019.

12 Art. 93. of the Employment Act from 2001, Official Gazette of the RS, no. 70/2001
and 73/2001.

13 Art. 161, para. 1 of the Employment Act, Official Gazette of the RS, no. 24/2005,
61/2005, 54/2009, 32/2013, 75/2014, 13/2017 — decision of the Constitutional Court,
113/2017 and 95/2018 — authentic interpretation. As it concerns directors, being that direc-
tors can be hired based on an employment contract or a contract on the rights and duties
of directors, in the latter case (when the director is engaged outside of an employment
contract), a non-compete clause may be a part of the contracts on the rights and duties of
directors. In this case, the same rules apply as when the clause is part of an employment
contract.
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“...may acquire, by working with the employer, new, particularly important
technological knowledge, a wide circle of business partners, or learn signifi-
cant business information and secrets.”"

Namely, “because it represents a limitation on the freedom to work, prohibi-
tions of competition are permitted only very restrictively.”'> Additionally, the
prohibition of competition must be territorially limited, which is more pre-
cisely defined by the bylaw of the employer and the employment contract.'®
Further, the Employment Act prescribes that employers may seek damages
from employees that violate non-compete agreements.'” In that context, it is
important to delineate between the prohibitions of competition and the obli-
gation of the employee to keep confidential information during and after the
end of the employment contract. In particular, employees are obligated to keep
official and other secrets that are defined as such by the bylaw of the employer,
and violating that obligation creates personal liability."® Yet, it is a separate
obligation from the prohibitions of competition.

Regarding a post-contractual non-compete clause, the maximum dura-
tion is two years after the termination of an employment relation; additionally,
there is another condition that must be fulfilled for the clause to be valid —
pecuniary compensation for the employee for the duration of this period
must be agreed upon and the employer must #7uly compensate the employ-
ce.!” The pecuniary compensation “serves the employee to bridge the gap
during which they may not perform work which would otherwise bring them
income.”? Thus,

4 Art. 161, para. 2 of the Employment Act. The significance of trade secrets and the
necessity to protect information that constitutes trade secret was recognized by US case
law as early as the second half of the 19th century. For more on the matter, see: Jovici¢, K.
(2018). Trade secrets: definition and basics of protection. Strani pravni Zivot, 62 (1), 7-19.
Innovations concerning the regulation of trade secrets in domestic legislature came with the
adoption of the new Law on the Protection of Trade Secrets in 2021 (Law on the Protection
of Trade Secrets, Official Gazette of the RS, no. 53/2021). The rationale for the (draft) Law
that was adopted states: “Protecting trade secrets protects the investments of business sub-
jects regarding acquiring, developing, and applying knowledge and experience and other
information that provide them an advantage over the competition.”

15 Obradovi¢, G. (2002). Zabrana konkurencije prema Zakonu o radu. Annals of the
Faculty of Law in Nis, 43, 340.

16 Art. 161, para. 3 of the Employment Act.

17 Art. 161, para. 4 of the Employment Act.

18 Lubarda, B. (2021). Radno pravo — Rasprava o dostojanstvu na radu i socijalnom
dijalogu. Belgrade: Faculty of Law, University of Belgrade, 753.

19 Art. 162 of the Employment Act.

20 Randelovi¢ & Partners. (2019). Klauzula zabrane konkurencije u ugovoru o radu.
Available at: https://randjelovic.rs/sr/nas-blog/klauzula-zabrane-konkruencije-u-ugovoru-o
-radu/.
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“pecuniary compensation, in this case, is a type of damage compensation
for the damage that the employee realistically suffers as they cannot perform
certain job for a certain period of time.”?!

However, contrary to the solutions found in certain foreign legislations, the
Employment Act does not prescribe a minimal amount for the pecuniary com-
pensation that the employer must pay. Additionally, another “advantage” for
employers is that compulsory social insurance fees are not levied on the pecu-
niary compensation.?

It is important to note that even though prohibitions of competition that
are (also) in force after the termination of an employment relation prevent
an employee from working for a competitor in principle, they often de facto
prevent an employee from working at all, as employers characterize all other
employers from the same field as competition and they prevent an employee
from working in their field of industry. In particular, the issue is that non-
compete clauses in employment contracts that contain a very generalized,
wide-ranging formulation relating to the jobs that an employee is prohibited
from performing for the duration of the non-compete are often encountered in
practice.” In light of this, even though the Employment Act does not explic-
itly state it, the commonly held opinion is that an employment contract must
specific the jobs to which the non-compete refers, that is, list the jobs that an
employee cannot perform without consent from the employer, and that wide-
scope bans have no legal effect.?* However, even a clause that is null because
it does not contain any concrete information “has a practical purpose — to
intimidate the employee.” Precisely to avoid any incertitude that could have
a negative effect on employees, a potential solution would be for the Employ-
ment Act to explicitly prescribe that a non-compete clause is null and void if
the jobs that an employee may not perform are not specified.

2l Opinion of the Ministry of Labour and Social Affairs, no. 011-00-617/2008-02
from 19. 9. 2008.

22 Opinion of the Ministry of Finance, no. 011-00-325/2015-04 from 14. 10. 2015.

3 Zuni¢-Mari¢, T., Lapéevié, A. (2020). Klauzula zabrane konkurencije — bolje
spreciti nego leciti. Available at: https://zuniclaw.com/zabrana-konkurencije/.

2 Pavlevski, A., Veselinovi¢, A. Klauzule zabrane konkurencije. Available at: https://
pavleski-law.rs/radno-pravo/klauzula-zabrane-konkurencije/. The belief that a non-compete
necessitates specifying the jobs that an employee cannot perform is also confirmed by the
Ministry of Labour and Social Affairs from 2005. Opinion of the Ministry of Labour and
Social Affairs, no. 011-442/2005-02/(1) from 1. 6. 2005.

% Vodi¢ za poslodavce kod ugovaranja zabrane konkurencije u radnom odnosu.
(2020). Stojkovi¢ Attorneys. Available at: https://statt.rs/sr/vodic-za-poslodavce-kod
-ugovaranja-zabrane-konkurencije-u-radnom-odnosu/.
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A brief overview of the legal frameworks of (some) countries of the
European Union — potential guidelines for domestic legislature

At the very beginning, it is important to note that the legal framework of
the European Union (hereinafter: the EU) does not contain any provisions per-
taining to non-competes in employment relations. To understand the principal
position of the EU regarding this issue, a relatively general provision of the
Charter of Fundamental Rights of the European Union (hereinafter: the Char-
ter) is of importance; it prescribes:

“Everyone has the right to engage in work and to pursue a freely
chosen or accepted occupation.”?

Yet, except the principled guarantee of the right to engage in work, the law of
the EU provides no detailed guidelines regarding prohibitions of competition
in employment relations.

However, despite the EU providing no detailed guidelines regard-
ing prohibitions of competition in employment relation, it would appear that
comparing domestic solutions and solutions from specific legislatures of EU
member countries could provide insight on whether domestic legislation sig-
nificantly stacks the odds in favour of the interests of one of the parties from
an employment relation as it regards the institute of prohibition of competition
(particularly regarding the termination of employment). In that regard, I will
provide a brief overview of the solutions regarding prohibitions of competi-
tion (after the termination of employment) from three (Germany, Slovenia and
Croatia) legislatures of EU member states in Table 1.7 T have selected these
countries for the research sample because these legislatures contain solutions
regarding prohibition of competition similar to the ones found in the Serbian

26 Tarasewicz, Y. (2010). Drafting and enforcing non-compete agreements in the Eu-
ropean Union: the examples of France, Germany and Italy. Available at: https://www.in-
ternationallaborlaw.com/wp-content/uploads/sites/15/2012/10/Drafting-and-Enforcing-non-
compete-agreements-in-the-EU.pdf. Still, it is interesting to note that as early as at the start
of this century, the EU took the following stance that takes into account both the interests
of employees and employers: “As regards free movement of workers, it is important that a
balance exists, on the one hand, between the fundamental rights of a worker to work and
to exercise his right to free movement and, on the other hand, the right of the employer to
protect his legitimate interests against competitors.” European Parliament (2002). Answer
given by Mr Monti on behalf of the Commission. Available at: https://www.europarl.europa.
eu/sides/getAllAnswers.do?reference=E-2002-1637&language=SL.

2 For more information on the legislative solutions in different EU states, see: We-
berndorfer, F. (2017). 4 comparison of laws in selected EU jurisdictions relating to post-
contractual, non-competition agreements between employers and employees. Available at:
https://www.nortonrosefulbright.com/en/knowledge/publications/9807eea3/a-comparison-
of-laws-in-selected-eu-jurisdictions-relating-to-post-contractual-non-competition-agree-
ments-between-employers-and-employees.
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Employment Act, but also take into account, to a higher degree, the interests
of the employees; thus, they can serve as guidelines for potential amendments
and additions in domestic legislature.

Table 1.

Duration after the
Country | Legal provision termination of an Minimal compensation
employment relation

Sections 60 — 75 A maximum of two 50 % of the most recent
Germany?® | of the Commercial contractual remuneration

Code years received by the employee
1/3 of the average salary that
. o Arts. 37 - 40 of A maximum of two the employee received in
Slovenia® |the Employment .
Relationships Act years the threg months prior to the
termination

50 % of the average salary
Arts. 102 — 106 of | A maximum of two that the employee received in
the Labour Act years the three months prior to the
termination

Croatia®

Based on Table 1, it can be concluded that contrary to domestic leg-
islation which does not prescribe minimal compensation that an employer
must provide for the duration of post-contractual non-compete, the listed
legislatures prescribe a minimal amount; this is certainly more favourable
for employees and, thus, could be a potential direction for amendments and
addendums to domestic legislation. In this regard, proposed amendments to
domestic labour legislation by the Centre for Dignified Work (CDW) should
be mentioned. Namely, the CDW proposes that compensation for the dura-
tion of post-contractual non-competes should be, at minimum, equal to the
average salary during the previous 12 months that the employee worked for
the employer. Further, the CDW proposes revising the provision that refers
to the damage compensation that an employer may seek if a non-compete is
violated by introducing a subjective (three months) and objective (two years)
timeframe during which the employer may seek damages.*!

28 The Commercial Code (Handelsgesetzbuch, Gesetz vom 10.05.1897 (RGBI. I S.
219) zuletzt geéndert durch Gesetz vom 7. 8. 2021 (BGBI. I S. 3311) m.W.v. 12. 8. 2021).

» The Employment Relationships Act, the Official Gazette of the Republic of Slove-
nia, no. 21/13, 78/13 — amd., 47/15 — ZZSDT, 33/16 — PZ-F, 52/16, 15/17 — decision of the
Constitutional Court, 22/19 — ZPosS, 81/19, 203/20 — ZIUPOPDVE in 119/21 — ZCmIS-A.

30 The Labour Act, Narodne novine, no. 93/14, 127/17, 98/19, in force since 1. 1.
2020.

31 Centre for Dignified Work, Ulof Palme Centre (2020). Employment Act (model).
Available at: http://cdrsrbija.org/wp-content/uploads/2020/12/Model-ZoR-finalna-novem-
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Besides the issue of minimal compensation, it can be claimed that the
solutions from the listed EU countries also prescribe certain exceptions regard-
ing the validity of non-competes, which is a reflection of a higher degree of
consideration for the interests of employees. For example, German law pre-
scribes that a non-compete is not valid if it does not serve to protect a legitimate
business interest of the employer or if it constitutes an unreasonable obstacle to
the employee’s career prospects.®? As it regards assessing the reasonableness, a
solution similar to the German one can be found in Croatian law, wherein it is
stated that a non-compete is not binding if it disproportionately limits the work
and advancement of the employee.* Finally, it is interesting to note that Slove-
nian law allows a post-contractual non-compete only if the termination of the
employment relation happened at the will of the employee or due to their fault,
which also narrows the scope.* Precisely these provisions, that (also) take into
account to a higher degree the interests of employees, offer a better balance
between the opposing interests of the parties in an employment relation and
can, thus, be used as guidelines for building the domestic legal framework.

PROHIBITION OF COMPETITION
FROM THE PERSPECTIVE OF EMPLOYERS
— A PROOF OF EMPLOYEES’ LOYALTY

Although there are multiple arguments for justifying prohibitions of
competition in employment relations (from the perspective of employers),
the three basic arguments can be summed up as establishing a balance if an
employer makes substantial investments in an employee, loyalty as an implicit
obligation of an employee, as well as the fact that an employee agreed to this
limitation on their right to work of their own free will.

As it regards establishing the balance, employers use non-compete
clauses to “protect their investments” in employees, that is, to prevent employ-
ees from misusing trade secrets or the array of business partners that they have
acquired. Namely, protecting the “investment in an employee” is necessary, to

bar-2020.pdf. Conversely, the advice by the Foreign Investors Council is: “The Council
proposes that the Employment Act prescribe that an employer can unilaterally abandon the
viability of a post-contractual non-compete, and they can do so up until the termination of an
employment relation.” Foreign Investors Council (2020). Prilog projektu sveobuhvatne re-
forme propisa. Available at: https://fic.org.rs/wp-content/uploads/2020/09/Radnopravo.pdf.

32 Section 74a, para. 1 of the German Commercial Code.

33 Art. 102, para. 5 of the Croatian Labour Act.

3 Art. 38, para. 2 of the Slovenian Employment Relationships Act.
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a certain degree, from the economic perspective (of the employer).** Thus, it
can be argued that employers strike a balance via non-competes, that is, a reci-
procity to that which the parties to an employment relation provide.*

On the other hand, the issue of loyalty should also be taken into account,
that is, we should not forget that

“...besides work duties, an employee has other obligations which represent
an addendum to and guarantee for the work duties, including the obliga-
tion of loyalty.”’

It could also be said that a non-compete clause provides employers insight
into which employees (at least nominally) plan to remain in the same place of
business for a longer period of time, that is, there is a lesser chance that they
will change employers. Conversely, employers can build this degree of loyalty
in other ways — by providing better working conditions, higher wages, and
other benefits which would lead to employees remaining with an employer for
a longer time.*® In this context, it is interesting to note that in France, there is
a distinction between the duration of an employment relationship, when it is
held that there is an obligation of loyalty towards the employer, and the period

33 OECD (2019). Competition Issues in Labour Markets — Note by Finland. Avail-
able at: https://one.oecd.org/document/DAF/COMP/WD(2019)38/en/pdf.

3 However, this advantage is questionable when the negative aspects of this type of
clause are taken into account, as well as the fact that they ultimately lead to lower remunera-
tions in the labour market and even bring into question the very the right to work, as a key
characteristic of an employment relation. McAdams, J. (2019). Non-compete Agreements: A
Review of the Literature. Available at: http://dx.doi.org/10.2139/ssrn.3513639. The prohibi-
tion on misusing the acquired expertise and skills is also confirmed in domestic case law —a
verdict by the Supreme Court of Cassation concluded that the defendant, by simultaneously
utilizing the skills and expertise she had acquired while working and professionally develop-
ing at one place of business at a different place of business, violated the non-compete clause,
but also committed a more severe breach of the employment relation. Namely, as it is stated
in the judicial reasoning: “The plaintiff provided services from the field of managing human
resources, which was a segment of the services offered by the defendant, for a company that
provides consulting services to other banks which are the defendant’s competitors that oper-
ate in the territory of the Republic of Serbia. While doing so, she had used the knowledge
and experience she had gained while working for the defendant and professionally develop-
ing during that time. In this manner, she had violated the non-compete clause and commit-
ted a more severe breach of the employment relation — abuse of position and exceeding her
authority.” Verdict of the Supreme Court of Cassation, Rev2 907/2015. from 23. 9. 2015.

37 Kovacevi¢, LI. (2021). Zasnivanje radnog odnosa. Belgrade: Faculty of Law,
University of Belgrade, 768.

3% Ringeling, C., Wright, J., Ginsberg, D., Yun, J., Lipsky, T. (2020). Noncompete
Clauses Used in Employment Contracts Comment of the Global Antitrust Institute Ringe-
ling. George Mason Law & Economics Research Paper No. 20-04. Available at: http://
dx.doi.org/10.2139/ssrn.3534374
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after the relationship has ended, during which a prohibition of competition can
be in effect.®

Finally, it should not be ignored that employees agree to these clauses,
i.e., it should be taken into account that these clauses result from free will and
(at least nominally) negotiation among the negotiating parties.* The assump-
tion is that if employees agree to this, they gain something equally valuable
in return —

“...Employees may be willing to trade off greater mobility for higher wages
and/or greater opportunities to develop their human capital.”!

Pursuant to one classification, there are three categories of rationales for
accepting this (for employees unfavourable) clause:

1) A short-sightedness of employees regarding their future employment,
that is, not accounting for employment instability but also potential future
opportunities and changes.

2) The fact that the employer offer “generous” compensation, which
incentivises employees to turn a blind eye regarding the consequences of
non-competes.

3) Not understanding the consequences of non-competes.*

Although it is clear that arguments in favour of non-competes exist,
employers should be very careful when including these clauses in employment
contracts. In other words, employers should take into account the degree of
reasonableness when restricting employees from seeking new opportunities,
particularly after the termination of an employment relation, and adjust (the

3 Blanc-Jouvan, G. (2014). Klauzule koje povreduju slobodu rada: primer klauzule
zabrane konkurencije. Radno i socijalno pravo, (1), 74-75.

40 Relating to this, one decision from foreign case law that dates back to 1994 states:
“The non-competition clause imposes itself on the person who has made an important limi-
tation with regards to his freedom. It cannot be contrary to public order or morality, its
application must be limited in time and space, the restrictions it imposes must be propor-
tionate to the reasons justifying it; it must not prevent the debtor from earning a living. This
non-exhaustive list of requirements justifies the restrictive interpretation that jurisprudence
has given to its terms.” SNC-Lavalin Group Inc. v. Leboeuf [1994] JQ No. 1262, para 61.

4 Ringeling, C., Wright, J., Ginsberg, D., Yun, J., Lipsky, T. (2020). Noncompete
Clauses Used in Employment Contracts Comment of the Global Antitrust Institute Ringe-
ling. George Mason Law & Economics Research Paper No. 20-04. Available at: http://
dx.doi.org/10.2139/ssrn.3534374.

42 McAdams, J. (2019). Non-compete Agreements: A Review of the Literature. Avail-
able at: http://dx.doi.org/10.2139/ssrn.3513639 Employees whose employment contracts
contain non-competes often find themselves in unfavourable positions, which they become
cognisant of only after the termination of employment, when they are unable to seek new
employment for a certain period of time.
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implementation) non-competes on a case-by-case basis.** Employers should
carefully consider the numerous relevant factors, including the realistic pos-
sibility that an employee would know trade secrets, the possibility of potential
damage if a non-compete is violated, etc., when deliberating whether it is jus-
tified to insist on non-competes.* Thus, for a non-compete to be justified, it
must be proportional.*

PROHIBITION OF COMPETITION
FROM THE PERSPECTIVE OF EMPLOYEES
— A RESTRICTION ON THE FREEDOM TO WORK

From the employees’ perspective, non-competes are a method by which
employers relatively often and relatively easily abuse their authority — they
“reflect a ubiquitous economic and political problem.”¢ The negative con-
sequences of non-competes are manifold — non only do they (when they are
post-contractual) prevent employees from seeking new employment, but also
have negative consequences on economic development in general.*’ Further,

4 Morgan, R. (2019). The Why and How of a Non-Compete. Employee Relations
Law Journal, 45 (3), 51.

4 Adler, B. (1999). Do Non-compete Agreements Really Protect You?. Workforce,
78 (12), 48.

4 Blanc-Jouvan, G. (2014). Klauzule koje povreduju slobodu rada: primer klauzule
zabrane konkurencije. Radno i socijalno pravo, (1), 78.

46 Vaheesan, S., Buck, M. (2021). Non-Competes and Other Contracts of Disposes-
sion. Michigan State Law Review, Forthcoming, 1-66.

47 Ibidem. The negative consequences of these clauses are not only apparent regard-
ing employment, but also regarding the development of entrepreneurship by preventing, in
practice, employees from becoming entrepreneurs due to the restrictions imposed by these
clauses. Marx, M. (2020). Employee Non-compete Agreements, Gender, and Entrepreneur-
ship. Available at: http://dx.doi.org/10.2139/ssrn.3173831. Additionally, non-competition
clauses have negative effects on the general income level. Starr, E. (2019). The Use, Abuse,
and Enforceability of Non-Compete and No-Poach Agreements: A Brief Review of the The-
ory, Evidence, and Recent Reform Efforts. Economic Innovation Group, 10. Further, the
very existence of a non-compete causes a degree of fear for an employee. Schmidt, M.
(2017). Non-Compete Agreements: Potential Pitfalls under Both Employment and Antitrust
Law. Employee Relations Law Journal, 43 (1), 64. It should not be discounted that an em-
ployment relation encompasses not only the labour of an employee but also honouring the
(moral) integrity of an employee. “Morality and law partially overlap, as morality is, pur-
suant to its origins, autonomous and tied to certain societies, segments of society, social
stratums and individuals, and law, as a heteronomous creation, binds all... The aspiration of
legislators is to integrate extensive moral values into law, as this enables a more complete
and effective application of law.” Jovanovié¢, P. (2017). Normativni okvir zastite moralnog
integriteta zaposlenih. Annals of the Faculty of Law in Novi Sad, 51 (4), 1231.
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it is necessary to pay careful consideration to the fact that non-competes have
a greater effect on specific categories of employees, primarily on women and
ethnic minorities, even though they cause some negative consequences for
all employees.*

In that context, even though non-compete clauses are included in
employment contracts and are, in theory, the consequence of negotiation and
compromise between employers and employees, the fact that the employer is
the economically superior party often influences the inclusion of non-competes
in employment contracts even when there is no justification for it. The issue
is that employers “offer” non-competes as an integral part of employment
contracts, without the option to negotiate this clause.”’ In such a situation, an
illusory choice is placed before a potential employee because only requesting
to negotiate such a clause, and not even refusing it, places them in a position of
(justified) apprehension that the employer will refuse to continue the negotia-
tions, that is, that they will rescind their offer. Such a situation de facto leads to
employers imposing non-competes and employees having no say in the matter.

When an employment contract containing a non-compete is concluded,
the issue of whether it is a (un)justified restriction on the freedom to work is
raised. In that sense, it should not be forgotten that “the emergence of the free-
dom to work was the formal and legal presupposition for the emergence and
existence of employment relations.”?

Namely, “freedom to work is the antithesis of forced labour” and it
necessitates the right of an individual to choose their employment.’! Non-com-
petition clauses severely limit this freedom, and post-contractual non-competes
in particular. More precisely, if a post-contractual non-compete is introduced
into an employment contract (when there is insufficient justification), it is
inevitable that the employee will feel psychological and economic pressure not
to quit, i.e. they will feel pressured to continue working for the same employer
out of fear that they will be unable to seek new employment in the following

# Lobel, O. (2019). Non-Competes, Human Capital Policy & Regional Competi-
tion. Forthcoming, San Diego Legal Studies Paper No. 19-417. Available at: http://dx.doi.
org/10.2139/ssrn.3473186.

4 Consequently, it is not surprising that in foreign case law courts view non-com-
petes in commerce justified in principle (unless the opposite is proven), while, a contrario,
there is much more doubt regarding the justification of non-competes in employment rela-
tions due to the uneven negotiating power during the formation of employment contract.
Dunlop, D., Brazil, L. (2019). Getting the Most Out of Non-Competes. Available at: https://
iveybusinessjournal.com/getting-the-most-out-of-non-competes/.

30 Obradovié¢, G. (2002). Zabrana konkurencije prema Zakonu o radu. Annals of the
Faculty of Law in Nis, 43, 337.

51 Sunderi¢, B. (2001). Pravo Medunarodne organizacije rada. Belgrade: Faculty of
Law of the University of Belgrade, 162—163.
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period (up to two years). Further, for the same reason, the employee is in fear
of being fired more than is “usual” — this fear is even more present if it is kept
in mind that

“...employers often have much greater actual impact on the survival of the
employment relationship than they are entitled to by law.”

Thus, when a non-compete is in force after the termination of an employ-
ment relation, an employee has the option of not working for the following
two years or “risking it” and finding employment with another employer
(whom the prior employer considers competition), which can be sanctioned
by awarding compensatory damages to the employer. Precisely in this scenario
the ruinous effects of arbitrary and insufficiently justified inclusions of non-
competes in employment contract are visible; consequently, it could be argued
that not only is the aspect of the freedom to work, which necessitates the free-
dom to choose an occupation, brought into questions or prohibited, but that we
are dealing with a type of pressure that justifies potentially discussing forced
labour. Namely, even though the restriction in this case is not encompassed
by the definition of forced labour as it is found in ILO Convention No. 29%
and ILO Convention No. 105%, it can still be concluded that the pressure that
an employee feels to continue working for the same employer, when a post-
contractual non-compete is in force, is substantial.>

In this context, it is interesting to note how the French Court of Cas-
sation assesses the legality of non-competition clauses. Namely, judgements
by the Labour Division (Chambre sociale) of the Court of Cassation from
2002 changed the hitherto approach regarding assessments of the legality of

52 Kovacevié, LJ., Kovacs, E. (2019). Change of Employer and Preservation of Em-
ployment: Serbian Experience in Light of European Law. Annals of the Faculty of Law in
Belgrade, 67 (2), 122.

33 TLO Convention No. 29 on forced or compulsory labour, Official Gazette of the
Kingdom of Yugoslavia, no. 297/1932.

3* TLO Convention No. 105 on the abolition of forced labour, Official Gazette of the
Federal Republic of Yugoslavia — International Contracts, no. 13/2002.

% The “severity” of this issue is exemplified by the fact that it can be discussed
whether an unjustified restriction on competition has the effect of forced labour in a certain
sense. Thus, it should be kept in mind that the freedom to work is one of the fundamental
labour law principles, and that ILO Conventions 29 and 105 that prohibit forced labour are
two of the eight key conventions of the ILO. Further, it should not be neglected that the Eu-
ropean Convention for the Protection of Human Rights and Fundamental Freedoms clearly
prohibits forced labour in Art. 4, and that the European Court of Human Rights (ECHR) in-
terpreted this article in numerous cases. In one of the most famous cases before the ECHR,
Van der Mussele v Belgium, while interpreting what constitutes forced labour, the ECHR
noted “needlessly distressing” for the person performing the labour as one of the criteria.
Van der Mussele v. Belgium, (App. No. 8919/80), 23. 11. 1983. para. 37.
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non-competition clauses. In opposition to the earlier interpretation, these judg-
ments established that non-competes are to be considered unlawful at first and
only if the existence of cumulatively realized conditions are proven (which
refer to the protection of the legitimate interests of the employer, temporal and
spatial limitations, awarding compensation, and taking into account the spe-
cific type of employment) does the clause become lawful.*

Another big issue that employees face is the question of income when
post-contractual non-competes are in force, that is, the issue of (in)sufficient
compensation that the employer pays. Thus, the solutions from Serbian labour
legislation, which prescribe the obligation of the employer to pay compensa-
tion but do not prescribe the minimal amount that the employer is obligated to
pay when post-contractual non-competes are in force, can have exceedingly
negative consequences for employees in practice. However, as it concerns
awarding compensation due to post-contractual non-competes, it should be
noted that the current solution from domestic legislation is a kind of middle
ground — the examples from the previously listed legislations demonstrate that
the solutions can be more favourable for employees, but certain legislation
contain no provisions that obligate employers to pay compensation because of
post-contractual non-competes. In that regard, the position that an employer
has no obligation to award compensation when prohibitions of competition are
in force after the termination of an employment relation is confirmed by the
case law of the Supreme Court of Chile — in the Adiserv y Adicorp con Bor-
dachar case, the Supreme Court ruled that the post-contractual non-compete
is valid because it has both temporal limitations and limitations regarding the
type of work the defendant can perform. As it concerned the compensation, the
Court ruled that in this specific case compensation was unnecessary because
the defendant already earned a certain amount of “additional profit” while
working for their previous employer.”’

While these kinds of positions do exists, as far as solutions from domes-
tic legislature are concerned, it can still be said that they do make the interests

% Cited according to Blanc-Jouvan, G. (2014). Klauzule koje povreduju slobodu
rada: primer klauzule zabrane konkurencije. Radno i socijalno pravo, (1), 76-77. It is worth
noting a case from the praxis of the French Court of Cassation where the Court found that
there is no justified reason for a public notary that is opening their own office to pay com-
pensation to their previous employer if the (former) clients of the prior employer choose to
do business with the (new) notary’s office that was opened by the former employee. Cour
de cassation, civile, Chambre sociale, 2 mars 2011, 09-40.547, Inédit.

T Adiserv S.A y Adicorp S.A. con Bordachar, Rol C-7528-2003, Primer Juzgado Civil
de Santiago; Rol Civil 8165-2006, Corte de Apelaciones de Santiago; y Rol 5152- 2009, Cor-
te Suprema. Sentencia de 27 de Enero de 2011, cited according to: Sierra Herrero, A. (2014).
La clausula de no competencia post-contractual en el contrato de trabajo. Available at:
https://www.scielo.cl/scielo.php?script=sci_arttext&pid=S0718-00122014000200004&Ing
=en&tlng=en.
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of the employee the focal point. Namely, the solution from domestic legislature
enables the employer to, for example, determine that the compensation during
the two years while a post-contractual non-compete is in force is equal to one
quarter of the income that the employee had while working. This absence of a
guarantee of minimal compensation is problematic for several reasons. First,
the absence of minimal compensation provides the employer with too much
discretionary power, i.e., the option to abuse their obligation and circumvent
the purpose of this provision and the fundamental principles of labour and
social rights in general. Additionally, it is worth taking into account the rules
on minimal income when discussing this type of compensation. Specifically,
even though compensation is being discussed, a post-contractual non-com-
pete most often prevents the employee from working at all and, consequently,
makes the compensation their only source of income. Thus, it is justifiably
concerning that a lower amount of compensation can be negotiated than what
minimal income would be.*

RESEARCH RESULTS
Analysis of the questionnaire

An electronic questionnaire was conducted by a random selection of
employees in order to establish the degree to which employees are famil-
iar with the labour institute of prohibitions of competition. The analysis of
the results obtained via the random sample of medium scope shows that the
respondents were not very familiar with what is encompassed by non-com-
petes in employment relations and what rights and obligations it creates.>

The questions were regarding whether employees were aware of the
option to negotiate non-competes in employment relations, in which cases,
what the maximum duration of post-contractual non-competes is, whether
there is an obligation for compensation to be awarded when a post-contractual
non-compete is in force, and whether (if the answer was affirmative) there is a

8 Employers may argue than employees have agreed to such a clause, however, my
position is that an employee, as the less powerful side in a negotiation, is often not in a
position to refuse such a clause out of fear of losing out on potential employment. Even if
it were accepted that an employment candidate agreed to this clause out of their own free
will, unjustified inclusion of a non-compete goes against the principle of the freedom to
work, as well as the minimal social security guarantees regarding the compensation, which
is often insufficient.

% The questionnaire was completed by 37 employees, chosen by the random selec-
tion method.
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minimal limit for this compensation. The questions were closed-ended, semi-
open, and open-ended.

The results show that a relatively large segment of the respondents
does not know that the Employment Act contains the institute of prohibition
of competition (40.5 % of respondents), which indicates that the questioned
employees are not (to a high enough degree) familiar with their own rights and
obligations stemming from employment relations. To the question regarding
the temporal limitation of a post-contractual non-compete, which is a multiple-
choice question (the possible answers are six months, one year, two years, and
ten years), 25 % of the respondents that answered this question did not check
two years, that is, they checked another answer.®® Finally, regarding the com-
pensation awarded for the duration of a post-contractual non-compete, 35.1 %
of all respondents stated that an employer has no obligation to pay employees
compensation if the non-competition clause is in force after the termination of
the employment relation.*’

Given the answers of the respondents, it can be concluded that the random
sample of respondents indicates that employees are not familiar enough with
the institute of prohibition of competition in employment relations.

ANALYSIS OF THE RESPONSES
OBTAINED VIA INTERVIEWS

Anonymous in-depth interviews of four respondents were conducted; all
four respondents are employed at companies in the Republic of Serbia. Two
respondents were female and two male. Three of the four respondents were
older than 30.

All respondents have had or currently have a non-competition clause in
their employment contract that (also) refers to the two-year period after the
termination of the employment relation. Due to the advantages of the inter-
view as a research method, i.e., the possibility of obtaining the opinions of the
respondents besides the statistical data, I had the aim of acquiring insight into
why employees agreed to this clause and whether they believe there is or was
grounds to incorporate this clause into their employment contracts.

In that regard, it is important to note that all of the respondents stated
that they had agreed to this clause out of fear of losing out on the job offer.

% This question was answered by 32 respondents.

¢ When questioned on whether the minimal amount of compensation that an em-
ployer is obligated to pay is prescribed, the answers were different and range from respons-
es that state that there is no obligation, those that state the minimum wage as compensation
and those that state the full income as minimal compensation.
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Such opinions illustrate the unequal distribution of negotiating power when
concluding an employment contract; in other words, they illustrate that a
non-compete is commonly not a subject of negotiation but a condition for
concluding an employment contract. Further, two respondents stated that they
believe the non-compete clauses in their contracts are not valid because they
are too general, without any specification of the jobs that they may not perform,
while one respondent stated that he violated the non-compete clause which he
believed to be invalid without any sanctions. Regarding the justification for
even introducing this type of clause into an employment contract, three out of
the four respondents believe that the jobs they perform provide them with no
“special” contacts or knowledge and that, consequently, there was no grounds
for introducing the non-competes into their contracts. It can be concluded that
the interviews corroborate that employees, as a rule, agree to non-competes
out of fear of losing potential employment with the employer, but also that the
respondents have a high degree of doubt regarding the validity and justifica-
tion for incorporating non-competition clauses into employment contracts.

CONCLUDING REMARKS

The prohibition of competition is an exceedingly important but also
very complex labour law institute. It is not only complicated but also not fully
possible to provide a “correct” and general answer regarding the justification
of including non-competition clauses in employment contracts. Namely, the
justification for including non-competes in employment contracts relies on
multiple factors in each individual case. Still, a scale of arguments for and
against non-competes can be discussed in principle, that is, non-competes
from the perspective of the employee and the employer.

Because it is an institute that can be observed from different (and
opposing) perspectives, it is possible to assess whether the current solutions
regarding non-competes are (too) favourable towards one side or the other. In
that context, it can be concluded that domestic legislature does not account for
the interests of employees to a sufficient degree when regulating non-competes,
particularly regarding post-contractual non-competes, which can lead to rela-
tively easy misuse by the employer. This type of misuse becomes extremely
significant when it is remembered that the institute of prohibition of competi-
tion limits the freedom to work, which is the very foundation of labour rights.

Consequently, even though I do not dispute the great significance of and
necessity for the existence of prohibitions of competition as a labour law insti-
tute, it would appear that it is imperative to invest additional effort towards
comprehending the justified interests of both employers and employees and
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amend and add to the legal solutions in order for non-competition clauses to
be legally and legitimately regulated. The Employment Act needs to prescribe
that non-competes must specify the jobs that an employee may not perform
while it is in force and prescribe the minimal amount of pecuniary compensa-
tion if this clause is negotiated for the period of time after the termination of
the employment relation. Finally, the legal framework should recognize the
issue of proportionality and remove the legality from non-competition clauses
that disproportionately limit the rights of the employee.

Thus, despite the fact that the analysis of the prohibitions of competition
institute is not simple due to the complexity and number of the pro and contra
arguments, it would appear that labour law needs to establish a higher degree
of strictness regarding the inclusion of non-competes in employment contracts
— this is the only way to truly achieve a balance between the (justified) inter-
ests of the parties in an employment relationship and social justice.

DATABANK

(data for the research conducted via questionnaire
that displays the responses to the questionnaire in percentages)

Chart 1 — Answers to the question

Are you familiar with the fact that @ Yes
the Employment Act prescribes the O No
possibility of including a non-compete
(clause) in an employment contract?
(37 answers)?

Chart 2 — Answers to the question @® months
If you believe that there is such a limi- O one year

tation, mark the period of time that is
considered the maximum duration of a
non-compete after the termination of
an employment relation? (32 answers)

© two years
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Chart 3 — Answers to the question
Do you believe an employer has the
obligation to pay compensation to an
employee if a non-compete clause is in
force after the termination of an emplo-
yment relation? (32 answers)?

@ Yes
O No
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