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Jenena Jlanumosuh

IMPABO HA ITPUBATHOCT 3AITIOCJIEHUX

Humarve npasa Ha npusamuocm 3anocienux 0obuja 3uauaj paséojem pa-
nuuumux cpeocmaga naozopa u kouwmpone y XXI eexy. Pecynamuga 3awmume
nooamaxka o auwynocmu y Cpouju nosa je u nedopeuena, a npakca HAONeICHUX Opeana
¥ 3aYemKy, wmo omeapa 6pama MHO2UM OUCKYCUJAMA U NPAKMUYHUM npooremuma.
Y o06om pady noxywasamo oa cucmemamusyjemo u Kpumuuku pasmompumo
nocmojeha meopujcka, 3aKOHCKA U NPAKMUYHA peuierbd OUMHA 34 PA3yMesarse
npaea na npusamuocm 3anocienux y Cpouju nouemxom XXI eéexa. Pao nodemwen
je y 0ee enasme yenume: y npeom 0eny Nocmagsamo Mmeopujcku i 3aKkOHOOA8HU
OK6UD Npasa Ha NPUBAMHOCT 3aNOCIEHUX, a Y OpyeOM Oeny AHANUUPAMO NPAGHU
CmaHoapo pasymHo oueKusame NPUGAMHOCMU U u3Hocumo mocyhe cmepuuye 3a
NPaKmuyHy umniemMenmayujy moe cmaunoapoa. Y paoy ce zacmyna xunomesa 0a je
Hayeno pasymHo OYeKueaHe NpueamHocmu, KaKeo je paseujeHo y eeponckoj npakcu,
K/bYUHO 34 pazyMesarse u 3aumunty npaga Ha NpueamHoCm 3anoCieHux.

Kipyune peun: Ilpago na npusamuocm. — Paonu oonoc. — Ilodayu o auunocmu.

1. YBOJ

[Iurame mpaBa HAa TPHUBATHOCT j€AHO j€ OJ TrOpyhMx mHHUTama y
CaBpEeMEHO] TpakcH. YOp3aH pa3Boj HHPOPMAIIMOHWX TEXHOJIOTH]a,
cpelcTaBa KOMyHHKaIMje M Haa30pa kpajeM XX u nmodetkoM XXI Beka
JIOBEO je 70 oOpajae BenuKor Opoja Hajpa3IHMuMTHjUX HWHOpMaIHja y
pearHOM BpeMeHy, IITo ToBehaBa puU3MK yrpoXkaBara IojiaTaka O JIMIHO-
cti. Majna Benuka u Op3a JOCTYMHOCT MojlaTaka TeHepalHo MOCTeNTyje
JbYACKY HMHTEpakKifjy, oHa Takohe HOCH M PH3UK na wH(popmaiuje u3
OuJIo0 YWjer MpUBaTHOT JKMBOTA (HAMEPHO WIIM CIy4yajHO) Oyay mpenMer
YBUA WK 3JI0yTOTpeOe 0J] HEMO3BAHUX JIHIIA.

AyTopka je MacTep NpaBHHK U CTYAEHT MOKTOPCKHX cTynuja Ha IIpaBHOM
tdakynrery YHuBepsurera y beorpany, jelenas3c@gmail.com
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Pa3Boj ajiekBaTHOr MPABHOT OATOBOpPA HA TE PU3UKE HHjE jeTHO-
craBaH. [IpBu npobnemu ce jaBibajy Beh y mokyiajy na ce neduHuIle
MPaBO Ha MPUBATHOCT, C 003WPOM Ha Teurkohe y H30J0Bamky TepPMUHA KOjU
Ou OMO YKCTO TMPABHHU M CIO0OAAH OJ MCUXOJOUIKUX WM IPYIITBCHUX
uMmIMKanyja. Kao u Ipyrd OCHOBHM KOHLENTH, W MPHUBATHOCT Ipel-
CTaBJpa jedaH ,,Ipa3aH’ MojaM KOjH Ce HCIyHaBa CAAPKHHOM TEK Kajaa
ce cTaBH y ojpel)eHM NPYIITBEHH KOHTEKCT, Ca YUM CE CNaxy W Te-
opernuapu nonyt [anujena II. Camosa (Daniel J. Solove).! TlpaBo Ha
MIPUBATHOCT HHUjE aIlCONyTHO, Beh ce meroBe IpaHMIle yBEK oapehyjy
npeMa OKOJHOCTHMa y KOjuMa ce mocMmarpa.’ YKOJMKO TpaHuIle IMpa-
Ba Ha MPHUBATHOCT MOCMAaTpPaMo Y OKBHUpPUMA PAJHOT OJTHOCA, CTBApU Ce
JIOJJATHO KOMIUIHKY]Y, TOIITO PaJHU OJHOC caMm Mo ceOW yCTaHOBJbaBa
CyOOp/IMHAIH]Y 3aII0CJICHOT, 300T Yera u ujaeja MpUBATHOCTH TPITH MOJIU-
¢dukamyje.

Komnko je wkomruiekcHO Hahw OATOBOp Ha TO MHTAmkE, MOKa3yjy
HEKH WIYCTPATUBHHU MPHUMEPH U3 JIOKAIHE aJBOKaTCKe mpakce.’

a) 3anocieHu je Ha cBoM LinkedIn mpoduny (Koju je OTBOpeH
ITyTeM IIOCIOBHOT MeEjila W JIO3WHKE M Ha KOME c€ HACHTH(]HKYje Kao
MeHallep KoJ TOCIOMaBIa) KOMYHHUIIMPAO Ca JUPEKTHUM KOHKYPEHTOM
nocnoaasia. [loueTHa KOMYHHKAaIlja je BUJbMBA CBUM KOPHCHHUIIMMA
LinkedIn-a, anu HakoH TOra 3amociieHH 3a ,,JOAAaTHY MOCJIOBHY HpUYy‘
Mo3WBa KOHKYpPEHTa Ha pa3MeHy NMpUBaTHUX IMopyka Ha LinkedIn-y. Tlo-
clio/laBall CyMmba Jia je y NUTamky O/laBambe MOBEPJbUBUX HHGpOpMAIIH]ja,
aJIM je CIIOPHO J1a JIM MOCJIOaBall yoIllTe UMa TpaBo Jia poBepasa Mmpu-
BaTHY KOMYHHKAIH]y 3aMIO0CICHOT.

0) 3amocieHn Koj MOCIOAaBLa MOTY Jia KOpHUCTE CITy:KOeHe ayTo-
MOOHIIE UCKJBYYHBO 3a IOCIIOBHE CBPXE U CaMO Y TOKY PaJHOT BPEMCHA.
Bosuna cy onpemsbena I'TIC cucteMoM koju Iajbe MofaTke O JIOKaluju
y cBakoM TpeHyTKy. [IpumeheHo je na jemaH 3amocieHH y TOKY pajHOT
BpeMeHa KOPHUCTH ayTOMOOWJ BHUIIE HETO IITO je ONpaBIaHO IMoTpebdama
nocna, a ananusa ['TIC-a je mokasana ja ra KOPUCTH y MPHUBATHE CBPXE,
y TOKy W BaH pagHor BpemeHa. CIIOpHO je Ja 1 ce TH MONAId MOTY KO-
PUCTUTH Kao Tpaha 3a 0TKa3 ako 3alOCIICHHA HHje 3HAO JIa ¢ Ha Taj HAYWH
MPUKYIJbajy MOJAIM O BETOBOM KPETAmbY.

JerasbHa npaBHa aHaJM3a TAKBUX YIIHUTA MTOKa3y]je MPaKTHUIHE HEAO-
CTaTKe U HeIOpeueHOCTH NocTojehe perynaTuse, Koja He 1aje jeIHOCTaBHE
OIroBOpE Ha Ta MHUTama. 300T Tora je MOTpeOHO CUCTEeMaTH4Huje, TyOuH-
CKO UCTIIMTHBAE caMe UJeje paBa Ha MPUBATHOCT 3al0CICHUX.

' Daniel J. Solove, Understanding Privacy, Cambridge 2008, 9.

2 Jlpyraunju cy, peruMo, paslio3H ¥ OrpaHAIEHsa [IPaBa Ha IPHBATHOCT Y MOTIELY

3aIITHTE OJ] TEpOpHU3Ma U y MomieAy MoryhHoOcTH HOBHHapa Ja ca3Hajy MH(popManuje o
CIIaBHUM JIMYHOCTHMA.

HaBemenu cy mnpuMepn M3 Ipakce ca KOjUMa Ce€ Cycpeo ayTop y CBOM
BEIETOJHIIHEM 0aBIbEHY aIBOKATYPOM.
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3a CBpXy OBE aHalW3e, MPaBO HAa MPUBATHOCT 3aMOCIEHUX IOCMa-
TpaMO Kao MpaBO HAa 3aITUTy TOJaTaka O JMYHOCTH 3aIOCICHUX Ha
pagHOM MecTy, y ckiaay ca Baxxehom perymaruBoM. JacHo je na ,,3amo-
CJICHM HE HANylITajy CBOje MPaBO Ha MPUBATHOCT (...) CBAaKOT jyTpa Ha
BpaTUMa paJHOr MecTa®,* au je MUCKYTaOWIHO TJe Cy TpaHMIe TOr

npasa.

2. [IPABO HA TTPUBATHOCT

V uyBeHoM uwiaHKy ca kpaja XIX Beka® mpaauin Cemjyen ]I.
Bopen (Samuel D. Warren) u Jlyuc J. bpanmajc (Louis D. Brandeis)
HaBOJE /1A ,,HeJaBHU M3YMH U IIOCIIOBHHM METOIM 3aXTeBajy Aa ce o0paTu
Nakwka Ha cneneh Kopak Koju ce Mopa yYUHUTH Pagy 3alITUTE JINYHOCTH

266 6

W OCUTypama Ipasa NojefuHna (...) 1a ‘0yde ocmagmen Ha Mupy’ .

Hako ce cmarpa ma je TUM [JeJOM IOCTaBJbEH KaMEH-TEeMeJball
TEOPHjCKOM H3y4aBamy IpaBa Ha MPHBATHOCT, HMIAK CE€ BPEMEHCKa
OJIpeIHUIIA ¥ K0jOj je HAcTalla IIOMEeHyTa Hjgja He Moxe 3aHemaputu. C
kpaja XIX Beka Moryha nnBasuja Ha cepy Heurje MPUBATHOCTH MOIJIA je
OWUTH yulbeHa caMO Ha MAaCHBHOM CYOjeKTY, KOjH je )KpTBa 3110ynoTpede
onpeheHux TexHMUKUX n3yma (tenedona, ¢pororpadckor amapata), duje
NpPHMEHE YeCTO HUje CBECTaH WM UX He enu.’ JlaHac To yBEIHKO HHje
ciydaj. [pymtBene mpexe momyt Facebook-a, Twitter-a, LinkedIn-a,
OpojHU ONIOTOBU UTA. AOBEIU Cy 10 TOTa J1a Cy KOPUCHHIIN TEXHOJIOTH]jE
AKTHBHU CTBapaolld Cajpkaja 0 ceOM Ha ce YMHH CE J1a C€ KOPUCHHLHU
TUX MelWja CBECHO M BOJHHO OJpHYY NpaBa Ha MPUBATHOCT Y CMHCIY
3axTeBa ,,J1a OyAy OCTaBJLEHU Ha MHUpPY*.

OcumM Tora, mpaBo jaa ce OyJe OCTaB/beH HAa MUPY j€ Y TOj TEOPHjU
OrpaHUYCHO CaMO CBCCHUM WJIM BOJbHUM OJACTYIIAKLEM O/ MPUBATHOCTU
(Ha mpuMep, ako je ocoba cama oOjaBwia cBoje HH(pOpMAaIUje WU
Jajla TpHCcTaHak Ja ce objaBe, ako je y NHUTamy MO3HATa cTBap WTi.).S
MehyTum, HUCY Pa3sMOTPEHH APYTH ONpaBIaHH HHTEPECH KOjU MOTY

4 Article 29 Working party, Working document on surveillance and monitoring of
electronic communications in the workplace, http://ec.europa.eu/justice/policies/privacy/
docs/wpdocs/2002/wp55_en.pdf. 23. mapt 2017.

Samuel D. Warren, Louis D. Brandeis, ,,The Right to Privacy“, Harvard Law
Review 1V, 5/1890, 195.

®  Ayropu wranka ymyhyjy Ha To Xa je IpaBO HA NPUBATHOCT HA OBAj HAYHH
npe mux gopmymucao cynuja Thomas Cooley y cBojoj mpakcu. Umak, S. D. Warren u
L. D. Brandeis ce nanac cmarpajy ayTopuMa KOjU Cy Pa3pajuiid, CUCTEMaTH30BaJIH W
MOITYJTAPHCAITA Ty UJIEjy, TE CE IM0jaM OOUYHO Be3yje 3a HHXOB UJIAHAK.

7V umaHKy Cy y3eTH Y 0G3Mp HOBHHAPH ,KYTE IITAMIIE™ ¥ FHXOBO IPEKOPAUCH-E
,,OUNTIICTHAX TPAHUIIA IPUBATHOCTH U NMPUCTOJHOCTH .

8 S. D. Warren, L. D. Brandeis, 214-219.
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uMaTu cneunpuuHy TSKUHY y OAHOCY Ha MIPaBO MPUBATHOCTH — KAO IITO
Cy MHTEpECH MOCIIOAaBLa HacIpaM HHTepeca 3anocieHux. Mnak, y3esmu
y 003up BpeMe HacTaHKa 4jaHKa, KaJa Cy IpaBa Koja ce MpHU3Hajy 3aIo-
CJICHMMa TeK MHHHMMAJIHA, CACBUM j€ PasyMJbHBO LITO MOMEHYTH ayTOPH
HHUCY HH pa3Marpajii MUTAlkEe THX OAHOCA.

Hexu kacuuju Teopernuapu, kao Llynut Llapsuc Tomcon (Judith
Jarvis Thomson), TBpOWIN Cy 1a Hema motpede 3a AeQuHUCAkEM MpaBa
Ha IIPUBATHOCT Kao MOCEOHOT, 3BE/ICHOT IIPaBa jep ce OHO LITO CEe cMaTpa
yIrpoKaBamkeM MpaBa Ha MPUBATHOCT PEIOBHO MOXKE TMOJIBECTH IOJT HEKE
BUIIIE KaTeropuje (Ha mpuMep, yrpokaBame IpaBa Ha JKMBOT, MIpaBa Ha
MMOBHHY, MpaBa Ha ci106oay uta.).” Mehytum, Ta Teopuja HHje HIUPOKO
npuxsahena, ¢ 003upom Ha NOTpeOy J1a ce y MpaKCH ONPEAN M 3aIUTHTH
cdepa spyacke npuBatHocTH. OCHM TOTa, OjeIMHA TIPaBHA MTPaBUIIa YBEK
je Moryhe moaBecTH IO OMINTE MPaBHE MPUHIINIIE, CBE IO HAajBHUIIET
MpUHLMIA TpaBae. To He 3Ha4M Ja WMak He Tpeba moceOHO Mpeno3HaTu
W 3alITUTUTH MPUBATHOCT.

Hanac je ommurenpuxsalieHo a IpaBo Ha MPUBATHOCT 3aMCTa MPeE/i-
CTaBJba MOCEOHO MPABO KOj€ C& HE MOXKE MOTITYHO M3jeJHAYNTH Ca HEKUM
JIpyruM TpaBoM. MelyTuM, WHUIMjaTHA W7eja IPUBATHOCTH Kao IMpaBa
,Jda ce Oyle OCTaBJbeH Ha MHpPY™ MpeTpriena je mpoMeHe. JaBibajy ce
HOBHjE TEOpH]je KOje MOCMaTpajy MPUBATHOCT KA0 aKTHUBHY a HE MACHUBHY
BpPEIHOCT — He Kao 3a0paHy O] yIaaa IpyTux y MpUBAaTHHU KUBOT Beh Kao
npaBo Ha KOHTpOIy HWH(pOpMaIija o cBoM kuBOTY.'" Tako ce mpaBo Ha
MPUBATHOCT Y CKOPHjUM TeopHujama aeduHumIIe Kao npaso: (1) na ce ouysa
onpehenu auuHU TOMEH (Teno, I0M, MUCIH, ocehama, TajHe U UICHTUTET)
u (2) na ce ogabepe U KOHTPOJIUIIE KOJUM JICJIOBHMA TOT JIOMEHA JIPyTd
mory npuctynuTh.!! Konrpona oBie moapasymeBa aa oHaj KO 06]aB.TI)y]e
MOJIaTKEe M3 CBOT JIMYHOT JOMEHAa MOKe (caM) Jia OIy4d Y KOjoj MepH,
KaJla ¥ Ha KOju Ha4YMH he Ipyru KOPUCTUTH TakBe nojarke. CIMYHO TOME,
Ounmun bpej (Philip Brey) nedwHuine mpuBaTHOCT Kao MpaBo JHIA Ja
KOHTPOJIHIIE MPUCTYH JPYTHX Y CBOjy cepy MpHBATHOCTH, cMaTpajyhu
na Tako jaeduHHCAHa TPUBATHOCT He 3axTeBa Behe ycarmamapame ca
UHTEpeCHMa JIPYTHX M Jla C& MOXE OTPAaHHYUTH CaMO YKOJIUKO IMOCTOje
HApOYUTO A0OPH Pa3jio3u 3a TAKBO OrpaHUueHe.'?

Wnak, cMaTpamo 1a Ou U Teopuje aKTUBHE KOHTPOJIC IPUBATHOCTH
Mopalie Jia TpeTpIe KPUTUKY Y OKBUPHMA CaBPEMEHOT PaJIHOT OJIHOCA.

% Judith Jarvis Thomson, ,,The Right to Privacy*, Philosophy and Public Affairs
IV, 4/1975, 312.

10 Virginia Mantouvalou, ,,Life after Work: Privacy and Dismissal“, LSE Law, So-
ciety and Economy Working Papers 5/2008, 3.

" Yael Onn et al., Privacy in the Digital Environment, Haifa 2005, 12.

12 Philip Brey, ,,The Importance of Workplace Privacy“, The Ethics of Workplace
Privacy (eds. S. O. Hansson, E. Palm), Brisel 2005, 104-110.
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He Tpeba cMeTHyTH ca ymMa Aa y paJHOM OJHOCY MMaMo ITOCJIO/IaBIa Kao
MoOhHY JIpyTy CTpaHy HaclpaM 3alOoCJICHOL. YIHUTHO je Ja JH 3all0CIeHU
uMa peasHy MoryhHoct na ouyBa oapeheHM THYHM JIOMEH CaMO Ha
OCHOBY JINYHE OJTYKE Ja ojadepe W KOHTpOJIMIIe nHpopMarmje o ceou,
y ciy4ajy jacHe CyOOpAMHAIMje y OJTHOCY Ha TOCIOaBIIa.

Pasmarpame cybopanHaije y paHOM OJHOCY palja ¥ muTame rpa-
Hue n3Mel)y IpuBaTHOT U NMpo(deCcCHOHAHOT )KUBOTA. Y TaKBOj aHATU3U
y momahoj teopuju Jbyomnka KosaueBuh 1mona3m on Ha4eTHOT TPHUHIIN-
a aa ONpuBaTHU KHUBOT 3aIlOCJICHOT MOXKEC outu OrpaHU4cH ,,Ha MCCTY
pama u y pajHO BpeMme, a 1a W3BaH PaJHOT BpeMEHa M MecTa paja Io-
ciofaBueBa (ynpaBibauka, HOPMaTMBHA M JUCLUIUIMHCKA) BIACT, y Ha-
Jeny, He JNOMUpE JO 3aMoCieHOT U cepe HEeroBe ayToHOMHje, Koja ce
O3HaYaBa TEPMUHOM ‘mpusammnu dcusom’* .’ Nnak, y MCTOj aHAIU3U Ce
yKa3zyje Ha TO JIa jaCHO W TPENHU3HO pa3rpaHUYCHC IpHUBAaTHE W Ipode-
cuoHaNHe cdepe MpeMa TOM KpUTEPHjyMy HHje jeIHOCTaBHO — IITO 300T
cBe (IeKCHOMIIHMjET CXBaTamka PaJHOT BpeMeHa, IITO 300r HHTEH3UBHOT
pas3Boja oONHKa pazia Koju MmoJpa3yMeBajy yIa/beHOCT 0J MecTa paja (pan
Ha JaJbHHY, paj of kyhe). Y cuTyarjama Kajga cy MpUBaTHU M MOCIIOB-
HU aCTeKT YXHBOTA BPEMEHCKH M MPOCTOPHO YBPCTO HCIPEIUICTAHW Ta
nojieyia He TpyXka aJIeKBaTHE CMEPHHIIE, 114 CE YMECTO TOora Jalbe Tpel-
JaKe TPUHIUI PENICBAHTHOCTH — 110 KOME je 3aJupame Yy MPUBATHOCT
3amociieHux Moryhe camo y MepHu y KO0joj je TO 3aucTa MOTpeOHO paau
oCTBapuBama MpaBa U obaBe3a W3 pagHOr opHoca. Mmak, kako mctuue
Kopauesuh, HH TIpHcTanuile Te KOHIIEMIHje HE 00jallmkaBajy Kako Tpeda
pa3yMeTH Taj arCTPaKkTHH 3aXTeB y Mmpakcu. 't

Tpeba MOMEHYTH U pa3InIUTe TEOPUjCKE MOJIeie MPUBATHOCTH — Ha
MIpUMEP, PAJHKYjy CE€ MPOCTOpPHA MPUBATHOCT (Koja oOyxBaTra MPOCTOpP
y KoMe 0co0a BOJH KMBOT OZ[BOjEHO Of APYrux), uH(popmMaimona (kaia
NojeAnHAI] OJUTydyje koMe he U kako caonmuTuTd MH(popManuje o cedn)
M KOMYHHKAIlMOHA (KOja C€ THYE PA3JIMYUTUX OOJMKA KOMYHUKaIUje —
nonucuamwe, CMC, mejnoBun)'®. Takohe, panuje je Ouia 3acTynsbeHa mo-
Jlella Ha MTHTUMHY cdepy, TpuBaTHy cepy U MpUBaTHO-jaBHY cdepy, ann
j€ Ta mojiena y mocleAme BpeMe HamyImTeHa 300T TemKoha pa3rpannyiemha
y TIpakcH, Ta ce caja y TeOpHUju OOMYHO OTEPHIIE jeJUHCTBEHUM MOjMOM
[PHUBATHOT )KUBOTA. !¢

13 Jbybunka Kosauesnh, Ilpasua cy6opounayuja y padHom 00HOCY U tweHe 2pd-
nuye, beorpan 2013, 486

14, KoBaueBwuh, ,,Pamau ogHOC W mpaBo Ha MOLITOBAHK-E MPHUBATHOT JKUBOTA™,
Ocmeapusarse u 3aumuma coyujaiHux npasa, 300pHUK pagoBa ca CaBeToBarmba IpaBHUKA

(yp. b. lyunepuh, b. Jly6apna, I1. Joanosuh), beorpan 2010, 172,

15" Cenap Jamapesnl, ,,HoBe TeHIeHIIje y 061aCTH 3aIITHTE THYHHX TI0JATAKa HA

pany y mehyHaponHoMm npaBy“, Paono u coyujarno npaso XX, 1/2016, 75.
16 Jb. Kosauesuh (2013) 497.
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Paznnunrte Teopuje mpaBa Ha MPHUBATHOCT U JAajbe HE YCIEBajy na
yXBaTe CYLITHHY TOT TojMa'’ KOju MPUTOM OuHIIeaHO eBoiyupa. Crora
cMaTpaMmo J1a je KOPUCHHjH MPUCTYI pa3Marpamy MpaBa Ha NPUBATHOCT
3al0CICHUX Taj Jla ce Tohe o1 MpakTHYHHMX aclekaTa pagHor OIHOCca
U TPEHYTHE peryjiaTuBe, 1a OM 3aTUM aHaJIM30M TOT OKBHpPA IOLUIH IO
KJbYYHHUX MPUHIMIA TyMauemha KOHLENTa IPUBATHOCTH HA pazy.

3. IIPUBATHOCT Y OKBUPUMA PATHOI' OMIHOCA Y CPBUIU

3.1. Cnemmuduunoctu pagHor ogHoca y Cpouju y XXI Beky

VYroBop o pany je, IpeMa MUILbEHhY HEKUX TeOpeTuyapa, ,,Hajby/-
ckuju Mely cBuM octanuma (...) Yl Hujegan npaBHHA OJJHOC HE MPEACTaBIba
y Behiem creneny cam xuBOT".!® Ako je TO ciyd4aj, pa3MOTPUMO pagHU
onHoc y Cp6uju mouetkom XXI Beka.

Y Cpbuju je Bemuku Opoj JbyIu HE3alocleH — 3BaHWYHA CTOMA
HE3aIloCIIEHOCTH PaJHO CIOCOOHOT CTaHOBHHINTBA Y TOCIEIHUX HE-
KOJIMKO roauHa kpehe ce mpubmmkao ox 17% ma mo 14%.'° JlopartHo,
W OHH KOJH Cy 3allOClieHH MMajy Malia MpHuMarmba — IpOCeYHa 3apajaa y
Cp6wuju je y janyapy 2017. ronune uznocuiaa oko 41.508 qunapa Hero.2
Tu mopmauy, 3ajeIHO ca YMILEHHIIOM Ja BEJWMKW Opoj Juua paau ,.Ha
LPHO, HEMPH]jaBJbEH, YCIIOBJbaBa OmmTH ocehaj /a je cama YuH-eHHIA
Jla HEKO WMa I10cao JOBOJbHA, T€ Ja 3aIlOCIICHH HEMajy MHOTO OIIIHja
Jla KOHTPOIUINY YCIIOBE paja. Y3 TO, CHHIUKAIHO OPTaHU30BamE je CBE
cnabuje W KOJl MPUBATHUX IOCIOJaBana MOCTOjU CaMoO IO M3Y3ETKy —
YIJIaBHOM Y TPHBAaTH30BaHUM mnpeny3ehiMa Haciae)eHuM U3 MpeTXOmHOT
cucrema. OcuM TOra, TaMo TA€ MOCTOje, CHHAMKATH Cy CBE ClIa0uju U
peaykoBaHu y OpojHOCTH,>! Te ce 3amociieHH Hajuenrhe Haylasd cam y
0opOwm 3a cBOja TIpaBa. Y TaKBUM OKOJTHOCTHMA, BEJTMKH OPOj 3al0CICHUX
CBE BHILE BpEMEHa y TOKY JaHa TPOBOAM Ha TOCHY, JOCTYIaH je
MOCJIOJIABIly U BaH PaJHOT BpeMeHa (IyTeM Mejiia, MOOWIHOT TejedoHa
WTI.), TIa je PasyMJbUBO Ja TpaHHIa MOCIOBHOT W MPHUBAaTHOT OWBa CBE
Mopo3HHUja 3a 00e cTpaHe.

17" Moxna je HajyrneyaTsbiBHja CTBA Y BE3M Ca MPABOM Ha MPHBATHOCT Ta Ja CE
YHHY J1a HIKO HeMa OWIIo KakBy jacHy HMiejy mrTa je To y crBapu.” — J. J. Thomson, 295.

18 Boxumap C. Mapkosuh, Oz1ed 0 o0Hocuma usmehy nojma npasde u paseumsa
nozumuenoe npusamuoe npasa, beorpan 1995, 149.

19 3apos 3a cratucTHky, http.//webrzs.stat.gov.rs/WebSite/Public/PageView.aspx?p
Key=2,23. mapt 2017.

20 1bid.

2l Hekn MeMjcKH TEKCTOBH HA TeMy CiIabibema yTHIAja CHHAMKATA JOCTYIIHH

cy Ha http://sindikalizam.org/2016/ 01/23/ prekarizacija-rada-i-slabljenje-sindikatal, 23.
Mmapt 2017.
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[Tpu TOMe, MOCIOAABAI] MOKE J1a KOPHCTH pa3sHe TEXHOJIOTHje 1
O 3amTHTHO CBOjy WMOBHHY M YYHWHHUO TOCIIOBAaWkE jE€THOCTABHHjHM,
ehuKacCHUjUM W KOHTPOJHCAaHWUM. Te TEXHOIOTHje YKIbYUyjy, H3Mehy
ocrajor: tenedone (puxcHe i MoOuiHe), Buaco-uanzop, ['TIC cu-
cTeMe, cucTeMe HIeHTH(UKaIMje MPHCYCTBA 3allOCIeHUX, KOpHUIIheme
UHTEpHeTa UTA. TakBa KOHTpOJIAa HY)XHO IOBJIa4M U oapeheHn, mamu
wii Behwn, Hag30p HaJ pagoM 3aroCiICHUX W MMILTHIUpPA MPUKYIUbAbE
Hajpa3IMIATHjUX TOJlaTaka O FHHMa — TMOYEBIIH O]l HHUXOBE (HHU3MUKE
JIOKanyje, MPeKo IBUXOBUX MHTEPAKIMja ca IpyruMa 0 CaMor HadyMHa U
caJaprkaja lbUXOBE KOMYHHKaIMje. 3aKoH 0 pany>? y wiany 15 npensubha
Kao ommTe o0aBe3e 3aloCICHMX Ja CaBECHO W OJI'OBOPHO 00aBsbajy
MOCJIOBE Ha KOjUMa paje, Ja MOIITYjy OpraHu3auujy paia, YCJIOBE U
IpaBHiIa MOCJIO/IABIA Y BE3U Ca UCITYyHaBalkeM YTOBOPHUX U JIPYTHX 00a-
Be3a. Mako KOHTpoOIIa paJiHIX aKTHBHOCTH 3aIIOCICHUX HUje caMa 1o ceOu
HEII03BOJbEHA, MOCIOMABIN YeCTO Ha Taj HAYMH BpJIo Tpybo moBpehyjy
MPaBO Ha MPUBATHOCT 3amociieHux. ¥ CpOuju He MOCTOjU CTyauja Koja
Ou nana mpenu3Hyje MmoJaTKe 0 TOME Y KOjoj MEPH MOCIIOIaBIH HAI3UPy
3aI0cjIeHe MyTeM HOBHUX TEXHOJIOTH]ja, ajl KaKO Cy ce Mpea HaUIeKHUM
OpraHMMa jaBWJIM CJIy4ajeBH MONUTPA(CKUX MCIUTUBAMA 3aIIOCICHUX H
y3uMama OMOMETPH]CKHAX T0JaTaKa, MOYKEMO CaMO 3aMHCIUTH KOJIHKO je
M3PKEHO 3aUPambe y IPUBATHOCT 3aM0CICHNX Y IPYTHM Clly4ajeBuMa.>
VY Kpajm0j KOHCEKBEHIIH, 3aII0CICHN MOTY YaK H Jia Oyay CaHKIIMOHWUCAHU
300r Heyera IITo Cy YpaJIuin y IPUBaTHO BPpeMe, BaH MPOCTOPHja MOCIIO-
JaBlia, LITO JOJATHO YCJIO)XKaBa MpoOJIeMaTHKy MPUBATHOCTU HA PaJIHOM
MEcTy.

KonauHO, cBeCT 0 KpIIemYy Ia ¥ CaMOM IOCTOjamy TpaBa Ha MpH-
BaTHOCT y pamHoMm omHocy y Cpbuju je HepaszBujeHa. OcuM cirydajeBa
KOjH Cy ITO3HATHjH 300T peakIlyje oBepeHrKa 3a HHPOpMaIlrje 01 jaBHOT
3HaYaja W 3allITUTY MoJaTaka O JIMYHOCTH (Y JaJbeM TEKCTY: MIOBEPEHHUK),
0 TOj 00JIaCTH ce MaJIo 3Ha y IIHPO]j jaBHOCTH.

3.2. [IpaBHU OKBHD

HpaBo Ha MPUBATHOCT Q)opMmecaHo je jom y VYHHBEp3amHO]
JEKIapalji o JbyACKHM TpaBHMa, KOjOM je MpeaBuleHo Jla ce HUKO He
CMe U3JIOXKHUTH ,,IPOU3BOJHHOM MEILIamy Yy MPHUBATHU KUBOT, MOPOJHUILY,
CTaH WIM MPENUCKy, HUTH HamaJuMa Ha 4acT M yriea™, Te Ja CBako MMa

22 3akoH o0 pany, Cyorcbenu enacuux PC, 6p. 24/05, 61/05, 54/09, 32/13, 75/14 n
13/17 — omtyka YC.

23 Ponosmy6 Llla6uh, ,Ilomurpadcko MCIHTHBAIGEG — HEZO3BOIGEHA OOpama IHd-
HUX Tojataka“, http://www.poverenik.rs/sr/saopstenja-i-aktuelnosti/2403-poligrafsko-ispi
tivanje-nedozvoljena-obrada-licnih-podataka.html, 23. mapt 2017; P. 1llabuh, ,[Tutama u
onroBopu”, http://www.poverenik.rs/sr/pitanja-i-odgovori/ 1596-pitanja-i-odgovori.html,
23. maprt 2017.
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[paBo Ha 3aIITHTY 3aKOHA MPOTHB TAKBOT Melllarka U Hamazaa.>* [pakTuy-
HO UCTy (opMynanujy cajpe U KacHHje KOHBEHIIH]je KOje ce 3aCHHUBAjY
Ha HBEHUM NPUHLOUINMA, Kao mTo ¢y MelhyHaponuu makt o rpahanckum
U TIONUTHYKKUM TpaBuMa®® u EBporicka KOHBEHIIHja 3a 3aIUTUTY JbYIACKHX
npasa U ocHOBHUX cioboa (EKJBIT).?® CBu T aKkTH LITUTE NPUBATHU H
HOPOJAMNYHH YKHUBOT, IOM H MPEMHUCKY.>’

Wnak, mpaBo Ha 3alITUTY NPUBATHOCTH HHjE€ HEMPHUKOCHOBEHO.
EKJBII no3BosraBa MOTYhHOCT Ja ce jaBHE BJIACTH MENIAjy Y BpIICHE
npaBa Ha MPHUBATHOCT, aKO jeé TO Yy CKJIagy ca 3aKOHOM WU y HMHTepecy
0e30eqHOCTH, 3aIITUTE 3[paBjba WIM MOpajia WIN pajad 3aIlTHTE IpaBa
U cno0oa OpyTuX.

Kacnuje je ycBojeHa m KoHBeHIMja O 3aIUTUTH JHLIA Yy OJHOCY
Ha ayTOMAarCKy oOpajy JIMYHHX T0jaTaka ca IHU/beM ,,]]a Ce MpOIIH-
pH 3allITUTa OCHOBHHUX MpaBa W ciio0oja TMojeuHala, MoceOHO paBo
HOIITOBamka MpuBarHOCTH.?® KOHBEHIIM]a /Jaje KOHKpETHA YIyTCTBa 3a
3aKOHHUTY 00pady JUYHHX ToaTaka (3axTeBajyhu ma je oopana 3aKoOHHUTA,
cpa3MepHa, OlpaBIaHa JETMTHMHOM CBPXOM HTI.), YUMe ce omoryhyje
Ja ce y KOHTPOJMCAHUM OKOJHOCTHMA M TOJ MPOMUCAHHM YyCJIOBHMA
OJICTYIIM OJ HaYeJHE 3aIlTHTe MPHUBATHOCTH, PaIy IOIITOBaMmAa MpaBa
Ipyrux nuna.?’

24 VuuBepsansa jeKiapalija o JbYACKHM IIPABHMA, YCBOjEHA M IPOINAIICHA Pe-
3omymujoM ['enepanne ckymmrane Yjenumennx Hanuja 217 (III) ox 10. nememOpa 1948.
roauHe, 4i. 12

25 Bakon o parudukarujn MeljyHapoasor makra o rpaljaHCKMM ¥ HOTHTHYKEM

npaBuma, Cryowcoenu aucm CPPJ, 6p. 7/71, un. 17

26 3akom o parupuxanuju EBpolcke KOHBEHIHMje 3a 3aIITHTY JHYICKHX IIPaBa U
OCHOBHHX ¢11000/1a, U3MEHEHE y CKJIay ca poTokoiioM Op. 11, mporokoia y3 KonBeHujy
3a 3aIITUTY JbYACKUX TNpaBa W OCHOBHUX cJ00oxaa, mpotokona O0p. 4 y3 KonBenuujy 3a
3aIITUTY JbYACKHX MpaBa M OCHOBHHX ClIo0ona KojuM ce 00e3bel)yjy m3BecHa mpaBa u
cnobozie KOju HHUCY YKJbYYCHH Yy KOHBEHLH]Y W IPBH HPOTOKON Y3 IbY, MPOTOKOIa Op.
6 y3 KoHBeHIMjy 3a 3aIITHTY JbYICKHUX MpaBa M OCHOBHHX CJI00OZA O YKHIAmy CMPTHE
KasHe, npotokouia 6p. 7 y3 KoHBeHIIMjy 3a 3alITUTY JbYACKHX [IpaBa U OCHOBHHX 10002,
npoTokona 6p. 12 y3 KoHBeHIHMjy 3a 3alITHTY JbYJICKUX IpaBa U OCHOBHHX ClI0001a U
nporokona 6p. 13 y3 KoHBeHIMjy 3a 3alITUTYy JbYICKHX IpaBa U OCHOBHHX ClI00Oza O
YKUalby CMPTHE Ka3HE y CBUM OkoiHoctuMa, Cayorcoenu aucm CLI — Mehynapoonu
yeogopu, Op. 9/03, 5/05 u 7/05, Cnyocoenu enacnux PC — Mehynapoonu yeosopu, 6p.
12/10 u 10/15, un. 8

27 Meljymaposu akTi AeUHMIIY TIpaBo HA IPUBATHH XKHBOT OBOjEHO O IpaBa
Ha TPUBATHOCT NPEMHCKE, CI000AYy MUCIH U CaBECTH WIIM MUIIJBEHA, HAKO CY y TEOPUjH
cBa Ta mpaBa camo oOnuIM mpaBa Ha npusatHocT. Bun. P. Brey, 102. u Y. Onn ef al.,
12. Cimuno craHoBHmITE M3HOCH U cynuja bopusoje JKukosuh y umanky ,,IIpaBo Ha
MPUBATHOCT 3aIIOCIEHOT M BUIEO Han30p“, [Ipasnu ungopmamop 6/2015, 2.

28 3akon o moTBphHBamby KOHBEHIMjE 0 3AIITHTH JIMIA Y OXHOCY Ha ayTOMATCKY
obOpany nmunux nopataka, Cuyowcoenu nucm CPJ — Mehynapoonu yzosopu, 6p. 1/92,
Cnyoicbenu auem CLT — Mehynapoonu yeoeopu, 6p. 11/05, Cnyocbéenu enacnux PC —
Mehynapoornu yeosopu, 6p. 98/08 u 12/10, YBog, ct. 3.

29 Ibid., wn. 5w un. 9, cr. 2
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OcuM THX KOHBEHIMja, Tpebaso OW MOMEHYTH W MpEropyke,
MHILBEa W CMEpHHIlE MehyHapomHHMX oOpraHusanuja (Ha MpUMED,
Mehynaponne opranusainuja pasna). Mako NpeTeKHO CaBETONABHH, TH
aKTH Cy 3HAYajHH y CBEOOYXBATHOM pa3Marpamy HpoOieMa IPUBaTHOCTH
Ha pajy jep y3 aHajam3y mpobieMa U3 Ipakce Jajy KOpUCHA yIyTCTBA 3a
Jajbe TocTymname.>”

Ha namoj tepuropuju YcraB PemyOnuke CpOuje NpUHIMITH]EITHO
rapaHTyje 3allTHTy IoJaraka O JMYHOCTH, OCTaBJbajyhu Jajby peryina-
THBY Te oOnacTu 3akoHuMma.’! CpIICKH 3aKOHHM HE PEryjMury MnoceGHO
NPUBATHOCT 3arlOCIEHUX Kao TakBy, Beh ce Ha 3amocieHe CXOAHO IpH-
MEHbYjy OINIITa MpaBHia O MPaBy Ha MPHUBATHOCT U 3aLITUTHU MOJaTaKa o
JUYHOCTH, LITO AOJATHO YCJIOXKaBa TO MHUTAkE y CleNU()UIHOM paaHO-
npaBHOM OKBUpY. Mako 3akoH 0 pagy MocTaBba OCHOBE paJHOT OJHOCA,
3aKOHOJIaBall HHj€ MPETN03Ha0 MOTpeldy JeTabHUjer peryincama MUTamka
IpaBa Ha TPHUBATHOCT, T€ C€ CaMO TOT MpoOiieMa JOTHYE y HEKOIHMKO
onpenaba, Koje ce, Ha TIPUMEp, OIMHOCE Ha TapaHIHjy IpaBa 3aroCcIeHOT
Jla U3BPIIN YBH] y CBOj€ JMYHE IMOJATKE M MO MOTPeOH 3aXTeBa HHXOBO
Opucame (wiaH 83), Ha 3a0paHy HOCIONABLY Aa O KaHAUIATa 3axTe-
Ba MOJATKe O JIOKa3e KOjU HUCY OJI HEMOCPEIHOT 3Havaja 3a 00aBJbame
nmocJioBa (wian 26), Te UHAMPEKTHO, HA 3aIITHTY opeheHux modapa u3
cdepe MPUBATHOT KUBOTA (JINYHOT WHTETPUTETA, TOCTOjAHCTBA HTIL.).>?
MehyTtnM, kKako Ta TpaBWiIa BUINE IPECTaBJbajy Hadela HEro jacHe
MpakTHYHe cMepHulle, Hajpehu Opoj mpobiema y morienay MpUBaTHOCTH
3aMociIeHuX ocTaje BaH (okyca 3akoHa o pamy.

Crora je KJbyYyHHM MpPOMHUC 332 aHAIW3y 3aIITHTE TPUBATHOCTH
3anocinenux y CpOuju 3aKoH 0 3amTUTH mojaraka o guudoctu®® (3311J1).
VY TOM 3aKOHY c€ 0]l HOAATKOM O JIMYHOCTH CMaTpa cBaka MH(popMalmja
Koja ce ogHOcH Ha ¢u3nuko nuie (0e3 o03upa Ha HEH O0NHMK, HOcad
uH(opMaImje, HAYMH HACTaHKa, Ca3HamWa UT/.), @ 0] 00pazoM mojaraKa
CBaka pajma Koja ce Mpeay3uMa y Be3H ca TakBUM IMojanuMa (Ha mpu-
Mep, TPUKyIUbame, MpeTpakuBame, KOopHIIheme, udyBame, Oelexeme
utn.). HenqocmuciieHo je crora 1a y pagHOM OJHOCY TOCTIOAABIH ayTo-
MaTCKH WY TTOJTyayTOMAaTCKH MPUKYTIha]y Hajpa3InIUTH]je TTOJATKe O 3a-
nocjeHnma, uume de facto obpalyjy nogarke o nuunoctd. Ctora cy mo-
CJIOJABIIM JY’KHHU J1a IPUMEBY]Y 3aKOHCKe 3axTeBe oOpasae npema 3I1TLT:
oOpama Mopa OuTH 3akOoHMTA (Ha OCHOBY IHMCaHE CarIaCHOCTH WIIU

30 Neramuuje Bun. C. Jamapesnli, 76-81; Jb. Kosauesuh, ,,[IpuKkymbarme  Ko-
puiiheme mogaTaka o JIMYHOCTH Kao pagHonpaBHu npobiem™, Coyujarna npasa u es-
poncke unmezpayuje, 36opauk pamosa ca CaBeroBama npasuuka (yp. b. Ulyunepuh, B.
Jly6apna, I1. JoBanosuh), beorpan 2011.

31 Yeras Peny6iike CpGuje, Cayoicbenu enachux PC, 6p. 98/06, wr. 42
32 3akoH o pany, wi. 26, un. 83 u . 12

33 3akon o 3auwrruTH nojaraka o audHoctu, Cryocoenu enachux PC, 6p. 97/08,
104/09 — np. 3akoH, 68/12 — ognyka YC u 107/12.
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3aKkoHa),>* Mopa ce BpUIMTH 3a oapeljeHy CBpXy, cBpxa Mopa OMTH jacHa,
HEM3MEeEHa U JO3BOJbeHA, HAYMH 00pajie 103BOJbEH, MOJANN CPasMEpHU
U @KypHH UTH.>

[Ipobnem y mpuMmeHH THUX TpaBWia HHUje camo y cnaboj oOase-
LITEHOCTH MOCIIOAaBala U 3arocieHnX, Beh 1 y HejaCHUM U HeZJOPEUCHUM
onpenbama 33I1JI, koje ce MoOry pasmuyuto TymMadyuTu.’® Mamak pe-
JIEBaHTHE CYJICKE IIPaKce JOJATHO OTEXaBa IPUMEHY 3aKOHCKHX IIPAaBUIIA,
I1a je 3a MUTake 3alITUTE IPUBATHOCTHU 3aIIOCICHUX 3HauajHa aKTUBHOCT
MOBEpEeHNKa. Y3€BIIM y 003Mp BpJO IUTYp W HA4YeJIaH MPaBHU OKBHP,
MOBEPEHUK je y TyMauewy u npumenu oapenaba 3311 npuxsaTno Heke
MPaKkTUYHE CMEPHHUIIE Pa3BUjeHe Y APYTHM JYPUCAUKLIMjaMa, Kao IITO CY:

1) mpuHIIATT peCTPUKTUBHOCTH O00pajae mojaraka,

2) IpUHIIT U3Y3€THOCTH — 3aJUpame Yy NMPHBATHOCT 3aIrlOCIEHOT
Ha pagHOM MecTy Moryhe je MCKJbyYHWBO aKO je MPHUBATHOCT
y KONM3HMjU ca HEKMM JpPYI'MM YCTaBHHM HpaBOM, Koje y
KOHKPETHOM CIIy4ajy mpeBiaaa,’’ kao u

3) cranmap pasyMHOr OYCKHBama MPUBATHOCTH® — y3€BLIA Yy
003up mpakcy EBporckor cyma koja 3amocieHMMa TapaHTyje
oapelheHr HUBO MPUBATHOCTH HA PAJHOM MECTY.

3a TO pasMaTpame je HapOYMTO HHTEPECAHTHO OCIamambe IMOBe-
peHMKa Ha MPHUHIWII pa3yMHO OYEKWBAHE MPHUBATHOCTH. Taj cTaHmapn
HUje nedUHMCAaH HU y jEJHOM IPABHOM NPONUCY (HAIIMOHATHOM WU
MehyHapomHoMm) Beh je HMCKIbYYMBO TPOAYKT mpakce. Mieja pasymHO
OUCKWBaHE NPUBATHOCTU j€ HAjIpe pa3BUjeHa y OKBHpPUMA CYJICKE
npakce Cjemumennx Amepuukux Jpkasa (CAJl) cpemmnom XX Beka,

3 3akoH o eBueHUHMjaMa y oGmacTH pama, Cmyoccbenu mucm CPJ, Gp. 46/96,
Cayocoenu enacnux PC, 6p. 101/05 — mp. 3akon, 36/09 — np. 3axkoH, obaBe3yje MoCIoaaBIe
Jla BOJIe CBUJICHIIM]E O 3arocjeHnMa y KOjiMa ce Haya3e JIMYHM MOJAlY Kao IITO Cy MOJ,
MaTH4YHU Opoj, MECTo polema U paja uTxH.

35 33[1, un. 8

36 p [1abwuh, ,,3amTo HamM TpebGa HOBU 3aKOH O 3alITUTH MOJaTaka O JMYHOCTH,
http://www.poverenik.rs/sr/model-zakona-o-zastiti-podataka-o-licnosti.html, 1. ¢eGpyap
2017. IToBepeHUK je Hajupe pa3BHO CBOj MOJEN HOBOT 3aKOHA, a HAKHAJHO Ce MOjaBHO U
Hanpt MUHHCTAapCTBa NpaBJie, ajld jOII HUjeAaH pajHH HAIpT HUje npuxBaheH. Y Mapry
OBE TOJMHE MOBEPEHUK je 00jaBHO cafa HaJHOBHjU MpeIor y oBoM morieny: P. I1labuh,
,,HOB MoJIesT 3aKOHa O 3aLITUTH I0JaTaka O JIMYHOCTH , http://www.poverenik.org.rs/sr/
saopstenja-i-aktuelnosti/2554-nov-model-zakona-o-zastiti-podataka-o-licnosti.html, 23.
Mmapt 2017.

37 Harama IMup Mycap, Boouu kpo3z 3axkon o 3aumumu nooamaxka o Ju4HOCmu,
Beorpazx 2009, 105.

3% P Illa6uh, , Ha nmocay Mopa IOCTOjaTH ‘pasyMHO OYCKHBAHA IPUBATHOCT™,
http://www.poverenik.rs/sr/saopstenja-i-aktuelnosti/1669-i-na-poslu-mora-postojati-
razumno-ocekivana-privatnost.html, 23. mapt 2017.
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na Ou KacHHje Ouia M3BpIIeHa crenu(uyHa perneryja Tor cTaHaapaa y
€BPOIICKOj MPAKCH.

4. PABYMHO OYEKMBAHA IMTPUBATHOCT

Pa3Boj cranzapia pasyMHO OYEKUBAHE PUBATHOCTH 3aII0CIEHUX Y
CAJI npeKTHa je Mocye/iia CXBaTamba PaHoT OHOCA Kao OJHOCA KOjH
ce 3acHHMBA Ha €KOHOMCKO] mohm mocnosasia.’’ [Ipema TOM cxBaramy,
,IIOIITO Cy TIOCIOJABIM BIACHHIM CPEACTaBa paja, MOTy W Ja IO
COTICTBEHO] ykeJbH Ham3upy“.*’ V cutyaiuju Benuke MoHyje pajHe cHare
Ha TPKUINTY U (QIYKTyaluje 3aroCcieHnx, uaeja 1a 3arocieH! Ha paJHoM
MECTy UMajy HEKO MPAaBO Ha MPUBATHOCT IPUIHYHO je TIOTUCHYTA Y KO-
PHUCT EKOHOMCKHX MHTEpeca MOCIIO/IaBIIa.

[Ipaxca CAJl pa3Buia je craHmapi pasyMHO OYCKHUBAHE IPUBAT-
HoctH nonazehn ox Tymadewma [V amannmana Ycrasa CAJl, xoju roBopu
0 HeoBnamheHOM TpeTpecy W Olly3uMamy CTBapu nojeauHana. barehn
ce IHUTamkeM HeoBnalheHOr MPUCIyIIKUBamba rpahaHa y KOHTEKCTY TOT
amangmana, cynoBu CAJl cy cpennHoM XX Beka GOpMyIHCaNd MPaBUIO
Jla ce TPHUBATHOCT TMOjeIWHIIA MOXKE 3aIITHTHTH aKo je TojeauHaIl
HCIIOJPHO CTBAapHO (Cy0jeKTHBHO) OYEKHBAFEC IMPHUBATHOCTH W aKO je
HBETOBO OYEKHBAKE TAKBO Jia je APYIITBO CIIPEMHO Ja ra MpH3Ha Kao
»pasymHo“.*! CxomHO TOMe, caMo O ,,Hepa3syMHHU MPETPecH y CHUTya-
OUjH Kaja TojefAnHan MMa ,,pa3yMHO OYEKHBAHmE€ MPUBATHOCTU OHIIU
Hemo3BoJbeHH W HeycTaBHH.*? Tlpakca CAJ] je KacHMje NpoIIUpHIIa
IPUMEHY TOT IPaBHOT CTaHJAapAa IPUBATHOCTH U HA OJHOCE 3aIIOCICHUX
W TocioaBaia, 0e3 Behux Momudukarmja.*3

OnroBop Ha NHUTamke MITa Cy pasyMHa OYCKHBamba MPUBATHOCTH Ha
panHom Mecty y CAJl 3aBucu of ase rpyne ¢axropa: 1) 00jeKTHBHHX
OuYeKHMBama ApymTBa (Tj. Aa 7TU OW APYIITBO y HAdely OYEKHUBAJIO
NPUBAaTHOCT Y HEKO] CHUTyalldju) M 2) CyOjeKTUBHHX OYCKHBama Yy
onpeheHoM pamHOM oaHOCy (ma au OWM KOHKpETaH 3aloClieHH KOJ
KOHKPETHOT IOCIIOJaBlla MOTao 1a OdYeKyje oxpeeHM cTemeH mpuBart-

39 Michael L. Rustad, Sandra R. Paulsson, ,,Monitoring Employee E-Mail and
Internet Usage: Avoiding the Omniscient Electronic Sweatshop: Insights from Europe®,
University of Pennsylvania Journal of Labor and Employment Law 7/2005, 832-833.

40" Charles Morgan, ,,Employer Monitoring of Employee Electronic Mail and In-
ternet Use*, McGill Law Journal 44/1999, 849.

4l Ipecyna Katz v. United States, U.S. Supreme Court, 389 U.S. 347 (1967), 18.
nereMo6ap 1967.

2 c. Morgan, 866.

4 Mpecyna Michael A. Smyth v. The Pillsbury Company, United States District
Court for the Eastern District of Pennsylvania, C. A. NO. 95-5712, 23. janyap 1996.
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Hoctn).* Tlpu Tome, cmarpa ce Aa CyOjeKTHBHH €JIeMEHT uMa Behu
3Ha4aj y MpaKkCH, TaKo Ja Yak M Yy CUTyalujama Kaga Ou WIaHOBU
JIpyLITBa OYEKHUBAIM ojpel)eHn HMBO MPUBATHOCTH — HA MPHUMEP, Ja HE
MOCTOjU BUACO-HAA30P Yy TOAJETy, YKOJIUKO je Y KOHKPETHOM pPagHOM
OJTHOCY 3aIl0CJIeHU 00aBelITeH O TOME J1a Cy CBE MPOCTOPHjE MOJ BHIEO-
Ha/130pOM, 3aII0CIICHH HE MOXKE MMaTH Pa3yMHO OYE€KHUBAHE€ IPUBATHOCTH.
CaMuM THUM, 3alIOCIEHHM KOjU HE MOXXE€ HMaTH pa3yMHa OYCKHBamba
MPUBATHOCTH HE MOXE Jia OCTBAPH HHU 3alITUTY MPUBATHOCTU HA PATHOM
Mecty.* TakBo Tymauewme omoryhaBa TociogaBIMa Ja JIOHOIICHEM
HMHTEPHUX TNOJIUTHKA O HYJTO] IPUBATHOCTU HA PaJHOM MECTY INOTIIYHO
yCKpaTe 3amocieHnMa Ouino KakBy HpuBaTHy cdepy. M3yzenu kaga ce
pasyMHO ouekuBame npuBaTHOcTH y CA/l Tymaun HE3aBUCHO Of IIpaBUIIa
MOCIIO/IaBIIa BPJIO ¢y TuMuTHpanu. Ha nmpumep, Bpxosru cyn by [lepcuja
NOTBPAMO j€ Ja MOCTOjU PasyMHO OYEKHBAIE MPUBATHOCTU TUPEKTHO
Ha OCHOBY 3aKOHAa y CIIy4ajy Kaja je 3allOCJICHH KOPHUCTHO KOMIjyTep
MOCJIOAaBLA PaiH Clamka MPUBATHOT Mejlia aJBOKaTy — akLeHaT OJUTyKe
OBJIIe je OMO Ha 3aKOHOM 3amTHlieHO] MOBEPJLUBOCTH KOMYHHUKAIUjE ca
aIBOKATOM KOja MMa TpHMAaT HaJ| MpaBHIKMa Mociojasia.*® Mehytum,
Taj CTaB HMje ancojyTHo npuxsaheH ox apyrux cymoBa CAJIY Te ce
CBOjUHCKH KOHIENT npuBatHocT y CA/Jl n 1aske mocMaTpa Kao IpaBuiio
Yy PagHUM OJHOCHMA.

Taj HauMH TyMauerma CTaHAap/1a pa3yMHHUX OYEKHUBaha MPUBATHOCTH
y CAJl tpmu kputuke Beh HEKO Bpeme, T€ ce jaBjbajy ayTOpH KOjU ce
3ajIaky 3a MPUXBATambE EBPOINCKOT TyMauerwa npuBatHocTd y CAJL. 8

Y eBpOINCKOj MpaKkCW c€ TIOojJa3d OJa IHjaMeTPANHO CYMPOTHOT
MPUCTyIa — OJ] Wieje MPUBATHOCTH Kao JbYACKOT TpaBa, rapaHTOBAHOT
u 3amTrheHor Mel)yHapoJHUM KOHBEHIMjaMa W HAIMOHAIHUM 3aKOHO-
nascrBuMa.* Taj IPUHIMI Ce HE HAIYIITA YJIaCKOM y palHd OIHOC, Beh
Ce MPHBAaTHOCT HAa PajJHOM MECTy IOCMaTpa caMoO Kao MaHudecTaiuja

4 Avner Levin, ,,Is There a Global Approach to Workplace Privacy?, Surveil-
lance, Privacy, and the Globalization of personal information: international comparisons
(eds. E. Curik, E. Smit, L. Harling Staker, D. Lijon), Montreal 2010, 329.

¥ Ibid.
46 Ipecyna Stengart v. Loving Care Agency Inc LCA, Supreme Court of New
Jersey, 408 N. J. Super. 54, 973 A. 2d 390, 30. mapt 2010.

4T Tpecyna Holmes v. Petrovich Development Company LLC, California Court of
Appeal Cases, C059133, 13. jamyap 2011. Cyx cMarpa fa, ako je 3a KOMyHHKaIHjy ca
a/IBOKaTOM KOpHIIheH ITOCIOBHH a He IPUBATHH MejJI, pA3yMHHX OYCKHBamba IPUBATHOCTH
HE MOXe OUTH.

4 A. Levin, 329; M. L. Rustad, S. R. Paulsson, 829.

49 YHuBep3aiHa JAeKiIapalyja o JbYACKHM MpaBuMa wi. 12, MeljyHapoaHu makT
o rpahanckuM U nonmutrakuM npasuma wi. 17, EKJBIT wn. 8, YeraB Penybmuke Cpbuje,
1. 60
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JbYJICKOT JIOCTOjaHCTBA W ciobone.’® BpemHocT koja cToju u3a Hieje
JBYIICKOT JTOCTOjaHCTBAa jecTe Wueja O JbYIACKOM CYyOjeKTUBUTETY,
KOja MojpasyMeBa jE€JHAKOCT ca ApPyruMa W Clio0oay Oja Apyrux.’!
IMocMaTpaHo Kpo3 Ty NpU3MY, arpecHBHH YIaad MOCIoAaBia y chepy
MIPUBATHOCTH 3arocieHnX kakBu ce nemarajy v CAJl y Eponu Ou ce
cMaTpanu 0e3003MpHUM HAMagoM Ha JIMYHOCT 3alOCICHUX. 3aroCiICHU
KOje MoclojaBal KOHCTAHTHO M alCOJYTHO KOHTPOJIMINE W KOjUMa He
JI03BOJbaBa OWMIIO KAaKBO HCIIOJHABAKE IPUBATHOT JKUBOTA CBEJCHU CY
caMo Ha CpelICTBa pajia, He MOTYy ce CMaTpaTH CaMOCTaJIHUM, CIIO00THUM
WHIMBUIyaMa U YTPOXKEHO UM j€ JbYICKO JOCTOJaHCTRO.

3a 0oJbe pa3yMeBam€ OBAKBE HJICje NMPUBATHOCTH 3HAYajHE CY
npecyne EBporickor cyna 3a Jpyncka npasa (EBporicku cyn), Ha Koje ce, ¥
HenocTaTKy pasBujeHe gqomahe npakce, pedepupa u Haul nosepeHuk. Ilpu
TOME je 3a Hallly aHaJIM3y KJbYYHO J1a EBpoIcku cyq npuMemyje aMmepuy-
KM CTaHJapj pa3yMHO OYEKHBaHE MPUBATHOCTH Moja3ehn ox mocrojehmx
KOHBEHLUja O JbYJICKUM MpaBUMa, UAKO je Taj cTaHIapi pa3BHjeH y MOT-
MYHO JpyraddjeM JPYIITBEHOM W TIPAaBHOM KOHTEKCTY OJI €BPOIICKOT.
300r Te pa3nHKe y MOJa3HUM MOCTaBKaMa IIOMEHYTH CTaHAap[ y MPaKCH
EBporickor cyna Tpnu MonuduKanyje y OJHOCY Ha TOJNa3Hy HIEjy.

Konkperno, EBporicku cyn ce 0aBHO NMHUTAamEeM MPHUBATHOCTH 3a-
MOCIIEHNX Ha PaJIHOM MECTy y BUIIIE HaBpaTa, OJ KOjHUX Cy MOX/Ia Haj-
No3HaTUju ciay4dajeBu Xangopo npomue Yjeoursenoz Kpamescmea®® u
Konnano npomue Yjeoursenoz Kpamescmesa.>

Y cnyuajy Xarghopo npomus YVjeourenoe Kpawescmesa nocnonaaig
je, 6e3 3Hama 3amocieHe, MPUCITYIIKHBAO HeHe TeledoHCKe pa3roBope
Ha pagHOM MecTy. On0paHa je TBpAMia Ja 3arociieHa HUje MOIIa IMaTh
Pa3yMHO OYEKHMBAK-C NPUBATHOCTH y moredy Kopuithema renedona Ha
pamHOM MeCTy W Jia je TOCioJiaBall MPHHIUIHJETHO clo0ogan na 0e3
3HaEa 3aMOCICHOT HAA3UPe TENEPOHCKE PasroBOPE YKOIMKO 3arOCICHH
Kopucte Tenedone nocnoaasa. Mehyrum, EBporicku cyn je Hamao 1a cy
Tene()OHCKH Pa3roBOPH U3 HpOCTOpI/I_]a T0C/I0/aBIA HY)KHO MOKPHBCHHU
TEPMHUHOM ,,lipuBaTHHU *uBOT* Koju mrutu EKJBII, Te ma je 3amocnena
MOTJIa MMAaTU Pa3yMHO OYCKHUBAHE NMPUBATHOCTH U Jla Y)KHMBa IIPaBO Ha
3aIITHUTY.

50 Olivier De Schutter, ,,La protection du travailleur vis-a-vis des nouvelles tech-
nologies dans 1’emploi®, Revue trimestrielle des droits de I’homme 54/2003, 629; M. L.
Rustad, S. R. Paulsson, 863; Glensy D. Rex, ,,The Right to Dignity”, Columbia Human
Rights Law Review 43/2011, 129.

SU Jlymka ®panera, Jbyocko docmojancmeo kao npasua épednocm, Beorpan
2015, 233.

32 Mpecyna Halford v. the United Kingdom, EBponcku cyx 3a JbyAcKa IpaBa,
20605/92, 25. jyn 1997.

33 TIpecyna Copland v. the United Kingdom, EBponcku cyn 3a Jbyicka mpasa,
62617/00, 3. ampun 2007.

174



Jenena lanunosuh (ctp. 162—-182)

Canyan craB EBpomncku cyn je 3ay3eo u y ciydajy Komaano
npomug Yjeourenoz Kpameecmea, y KoMe je ImocinojaBal 0e3 3Hama
3afocjieHe HaJa3upao TenedOHCKe pa3roBope, Mejil KOMYHUKAlHUjy |
kopuiihierse uHTepHeTa. [locnoaaBai ce OpaHHO TBPAKOM J1a je TaKBO
NPUKYIUbA-E TT01aTaKa OTPABIAHO PaIy 3aIITHTE IMOBHHCKHX HHTEpeca,
anu EBpornicku cyn je u oBzie MOTBPANO J1a Cy Tene(OHCKH pasrOBOPH H3
MOCIIOBHUX TPOCTOpPHja, MEjI KOMyHHKaNHja U Kopullheme MHTEepHeTa
prima facie TpUBaTHU >KUBOT, T€ Ja j€ 3aloCiieHa HMalla pa3yMHO
oueKuBame npuBatHocTH. WHaue, y ciydajy Koruana cyn je mpenouno
Jla HA/I30p 3aIl0CJICHUX HHjE arcoyTHO UCKJbYYEH U JIa HeKaJ] MOKe OUTH
HEOIIXO/aH y JAEMOKPATCKOM JpYyIITBY, Y oApeheHnM cutyamujama Kaaa
ce TeXH JETUTUMHOM IIJbY. MelyyTuM, Cyl HHje a0 Jajbe pa3jalimbene
Koje Ou To Omie cutyainmje Kaj je Hal30p HeOoXo/aH.

Ta moryhHoOCT je BuIe HCTpaxkeHa y KacHUjeM ciy4dajy bap-
oynecky npomué Pymynuje, o kojeM je mocra AMCKyToBaHo.’* YV TOM
Cydajy 3amloClICHHM je, Ha 3aXTEB IIOCJIO0JIaBIa, KOPHCTHO aIlIHKaIlNjy
Yahoo Messenger 3a xoMmyHHKaIujy ca knujeHTEMa. [locionasar je, 6e3
3Haa 3aMOCJICHOT, BPIIHO HAJ30p HaJ KOPUINNCHEM T alUTMKaldje U
YTBPAXO 12 j€ 3alOCIeHH KOPUCTU W 3a MPHBAaTHY KOMYHHKalujy, 300r
yera je 1o0uo otka3. Cyjl je Halao Jia OBJie HeMa KPIIeHka MPUBATHOCTH,
00pa3NoXKKBIIKM: Jia jeé y KOHKPETHOM CJyd4ajy TpeTpara MocioaaBla
Owra orpaHudeHa y oOuMMy (MCKJBYIHMBO C€ OJHOCHIIA Ha aIUTHKAITH]y);
MPOMOPIMOHATHA — ¢ 003MPOM Ha MHTEpEeC TMOCIOJAaBIa 1a MOTBPIAM Ja
3arocyieHd 00aBJba MOCIOBE CBOT PagHOT MecTa y pajaHo Bpeme. Takohe
jeé HamameHo Ja je OBAe IOCTUIHyTa paBHOTeka u3Mely mpaBa Ha
NPUBAaTHOCT W HMHTEpeca MOCIOAaBLA, U3 Yera ce MOXE 3aKJbYyYHTH 112
3aIl0CJIeHH HHje MOTao Jia IMa pa3yMHa OYCKHBamba MPUBATHOCTH Y TIO-
ey Te KOMyHHUKanuje.>

Cnyuaj bapOymecky je m3a3Bao OpojHE NWCKyCHje Yy MeaujuMa,
T7ie je MpoTyMaveH Kao OJICTyName o1 mpakce EBporckor cyna koje naje
oJIpelieHe pyKe TOCIOJABIY Ja KPIIM MPUBATHOCT 3amocieHux. Mmak,
TaKBU MPUKA3H 3aHEMapyjy OUTHY pa3liuKy y YHI-CHHUIIAMA CITydaja.

3a pasiuKy O paHUjUX CilydajeBa y KOjuMa je IMocjoaaBal] Ha-
MepaBao WK y HajOoJbeM Cllydajy IpUCTajao Ha MOTYRHOCT J1a MpUCTYIU
NPUBAaTHUM IOAALMMa 3aIlOCIICHOr, y ciy4ajy bapOymecky mociomaai
je Bpmno Hang3op mnojasehu on ouekuBama a YBHIOM Y AIUIMKALM]y
NPUCTYHa HCKJBYYMBO IIOCJIOBHMM TNopauuma. Jlajke, y NpeTXOmHUM

% Tpecyna Bdarbulescu v. Romania, EBponcku cyx 3a Jbyacka mpasa, 61496/08,
12. janyap 2016.

35V Toj mpecy/ je 3aHMMIBHBO H3IBOjEHO MUIBeIbe cynuje ITinTa ne Anbykepke
(Pinto de Albuquerque), xoju 3acTymna uaejy cio00JHOT IPUCTYIIA HHTEPHETY Kao HOBOT
JBYIICKOT IIpaBa, MPUBHIETOBAHOI OOJIMKAa KOMYHHKALHMje KOjU HE MOXKE HUKaga OHTH
HoTITyHO 3a0pameH. Takohe, U3HOCH CTaB Jla TEXMHa 32 MAKCUMAIHOM IIPOIYKTHBHOIINY
3aII0CJICHUX HE OINpaB/aBa MOCI0/IaBla J]a HAA3MPE pajl 3alloCICHNX Ha HaBEeICHW HAuMH.
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cllyyajeBUMa je OWJIO OYEKMBAHO WJIM TOJIEPUCAHO Ja Ce HMMOBHMHA
NIOCJIO/IaBIIa KOPUCTH Y MIPUBATHE CBPXE, JIOK j& 3al0CICHH OUO M3PHUYHUTO
00aBeIITeH J]a ce KOHKPETHA aIlTHKAIM]a KOPUCTH HCKIBYYHBO Y TIOCIIOBHE
cepxe. Konauno, y ciydajy bapOynecky je ycTaHOB/beHa JUPEKTHA Be3a
n3Mely kopumhema ammkanyje U pagHux oOaBe3a 3aIlocieHOT, IITO je
M30CTAJI0 Y PaHUjUM ciydajeBuMa. CBe T€ OKOJHOCTH YHMHE Jia CE OBJE
HE MOX€ TOBOPUTH O MOCTOjalby pasyMHO OYEKHMBAaHE NMPUBATHOCTU 3a-
HOCJICHOT NpU KOopHIIhewy CIOpHE aruIuKaImje.

[IperxonHa aHanu3a ykasyje Ha TO na je y mpakcu cygoBa CAJ]
u EBporckor cyna mpaBHH CTaHIap/ pasyMHO OYEKHBAaHE NPHBATHOCTH
MMao BHUILIECTPYKY YJIOTY: MOIMYHUO je IpaBHe nmpasHuHe mpornuca CAJI,
omoryhuo je tymaueme mocrojehmux npaeuia EKJBIT npen Esporickum
CYIOM, CIIy’KHO je Kao KJby4aH apryMeHT y CYyACKOM OJUTy4YHBamy Ha
o0a KOHTHHEHTa, T€ je yCTaHOBMO Npakcy 3a Oyayhe cmyuajeBe. Ocum
TOTa, MIOMEHYTH CTaHAApI TeXHU Aa Oyae mpuxBahieH W BaH THUX CYIOBa,
IITO j€ OYHMIVIEHO M JISTHMHYHUAM YBUJIOM y TIPaKcy HaIlleT OBEPEHHKa,
KOjH C€ M3pHUYMTO 3aJIaXkKe 3a NMPHMEHY CTaHAapaa pa3yMHO OYEKHBaHE
MPUBATHOCTH Y OJUTyYUBamky (IIpeMa eBPOIICKOM MOJIEINY ).

Taj mpaBHH cTaHAApA Ce OYMIVIEHO MeHma Y BpeMeHy (y3eBIId Y
003up meroB pa3soj y npakcu CAJl), aiu ¥ y HpOCTOpY M KOHTEKCTY.
Konkperno, gok je y CAJ] HadeqHO MNPHUXBAT/FMBO Jla IPHUBATHOCT
3arociieHux Oyne HajpehuMm nenom mckibydeHa, EBporicku cyy mpuBaTHA
JKUBOT HE OrpaHMYaBa caMO Ha YHYTpalllbH, JHYHH KpyT, Beh ouekyje
Jla Taj TojaM OOyXBaTH M NIpyre OONMKE pa3BHjama OJHOCA Ca JPYTUM
Jpyackum Onhmuma. To ykibydyje u 001acT paJHuX 0JJHOCA, U TO HAPOUUTO
y CUTyallMju KaJa je TEHIKO pasTpaHu4uTH NPUBATHO M TMOCIOBHO Ha
pagHOM Mecty.>® 360r Tora je Ha Ty EBpole mpuxBaT/bMBO jEIMHO J€-
JUMHUYHO OTPaHHYCH-€ MPUBATHOCTH KaJla TMOCTOjU OTpaBIaHU HHTEPEC
MOCJI0/AaBLA KOjU MPEBarHe y KOHKPETHOM CIIy4ajy, U TO caMO y MepH y
K0joj mpeBarue.’’ M3 Tora npousuiasu Ja 3amnocieHu y EBpornu pazymMHO
0YeKyjy Jia TIOCTIOAaBaIl MOINTYje KBUXOBa TapaHTOBaHA JhYJCKA NpaBa U
y OKBHUpPHMA PaJHOT OAHOCA, MoK 3anociieHu y CAJl pa3yMHO o4eKyjy Aa
j€ BHUX0Ba MPUBATHOCT HA PAJHOM MECTY PEIOBHO 3HATHO BUIIIE OIPaHU-
yeHa.>

VY3 10, U3 npakce EBporickor cyaa jacHo mpou3uiiasu Ja Kopuiiheme
MPUHIMIIA Pa3yMHO OYEKWBaHE IPHUBATHOCTH TIOMaxe y OalaHCcHpamy
CYNPOTCTaBJLEHUX HHTEpEca 3alloCJICHOT W TOCNIoNaBla U oapehuBamy
rpaHuile BUXOBHX TpaBa.”” TakBo kopuinheme MpPaBHOT CTaHIapaa

36 Ipecyna Niemietz v. Germany, EBpornicku cyn 3a Jbyncka mpasa, 13710/88, 16.
nerem6ap 1992.

37 B. XKuskosuh, 4 — oBaj gomaliu ayTop Takole pazMaTpa ,,JOMyLITEHY TOBPELy™
MpaBa y CIy4ajy MOCTOjama MPEeTe:KHOT HHTepeca KOji Tpeba MITUTHUTH.

38 M. Rustad, S. Paulsson, 903.
59 Bun. npecyna Barbulescu v. Romania.
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oMoryhaBa /1a mpaBo 3aIOCIEHOT HA MPUBATHOCT 3anucTa Oy/e OCTBApEHO
y HajBehoj moryhoj mMepu ¢ 003upoM Ha CBE OKOJHOCTH KOHKPETHOT
ciryqaja — mrto Pobept Anekcu (Robert Alexy) yrpaBo ucTude Kao jeqHy
O/l HajBKHHjUX (PYHKIMja MPAaBHHUX TPHHIMIIA Y MTpaKcH.®

4.1. Moryhe cmepHuiie

Amnanusupajyhu npakcy EBporickor cynga, BUAMMO 1a je Cyd Y
IMPpUMCHU CTaHAapJa padyMHO OUCKMBAHE IMPUBATHOCTHU Yy CBAKOM KOH-
KPETHOM CJIyuajy MCIUTHBAO JIa JIK TOCToje ojapeleHa nHTepHa mpaBuiia
MOCJIOJaBIa KOjUMa CE PETYJHIIEe I'PaHUIA MOCIOBHOT M HPUBATHOT Yy
KOHKPETHOM PaJIHOM OJIHOCY. YTIPaBO pasMaTpajyhu Aa Jid je 3amocieHn
6uo (vm Morao OUTH) HHQOPMHUCAH O €BEHTYaJTHHM OrpaHUYCHUMa, CYI
je yTBphHBao Aa M cy OYEKHBamba 3al0CJICHOT y CBAaKOM I10jeIMHAYHOM
ciydajy Owna peanna wid He. [Ipu Tome je 3a cynm OMTHaA M CBpXa THX
orpaHWuYeka, Koja Mopa OWUTH JIOBOJBHO JIETHTUMHa W TIOBE3aHa ca
pagHUM omHOCOM Jaa Om Omia mpuxBahena. Ha ocHOBy Tmx mapametapa
Cyl je IpakTUYHO YTBPHHUBAO 1 JIM je 3allOCTIeHH Y KOHKPETHOM CIIy4ajy
MOTao peajHo Ja OYeKyje oJpel)eHnm crenmeH NMpPUBATHOCTH HA PagHOM
MECTy HJIH HE.

Ta ananu3a je mokasaia Jia je ynpaeo jeana differentia specifica y
ciaydajeuma Xandopa n Komrann y omHocy Ha ciaydaj bapOymecky Ta
ITO j€ MOCIIOaBall CaMo Y MOCIEAmEM CITydajy IMao jaCHO ITOCTaBJhEHA
MpaBUJIa MOCTyMama Koja Cy MCKJbyddBalla MPUBATHY yHoTpeOy jeaHor
KOHKPETHOT CpPEe/ACTBa paja, IITO je KOHAYHO YTHLAIO Ha OMJIYKY Cyla y
KOPHCT TOCI0aBIa.*!

Crora cmaTpamo J1a 61, y CHTyaIliju HejaCHUX 3aKOHCKUX oApenada
U Hepas3BHjeHe nomahe mpakce, JOHOUICHE HHTEPHUX aKaTa MOCIOAaBIa
MOTII0 OUTH BEOMa KOPHCHO 3a jaCHHje pasrpaHHWYcHe MpaBa U o0aBe3a
3all0CJICHUX M MOCIIO0aBala y KOHKPETHOM pagHOM OJIHOCY.

He mocroju naeanna ¢opmyna noOpux mpaBuia Koja Ou Owmia
NPUXBAT/bUBA 32 CBE jep PasyMHO OYCKUBAHE MPUBATHOCTU 3aBUCH O]
OKOJIHOCTH KOHKpETHOr ciyuaja. Mnak, yBek Ou Tpebano moveTtd oj
NPUHIUIA J1a ,,MAaKO MPUBATHOCT HA PAaJHOM MECTy Mopa OUTH OUTHO
CMarbeHa, MIaK HUKaJ He MPecTaje y MOTIYHOCTH Ja TocToju .5 Y3eBiu
y 003Up TO MpaBWJIO, UHTCPHHU aKTH MOCIOAaBla Ou Tpedasio aa mpe-
BUje Hajuenthe cuTyalyje y KojuMa MocToju morpeda uiu MoryhHoct na
noco/aBail Johe 10 moaaraka o JIMYHOCTH 3aIIOCICHOT, Ka0 M OUYCKUBAba
OJl 3allOCJICHOT M TIOCJIO/IaBI[da Yy TAaKBUM OKOJHOCTHUMA, y3 TapaHIH]jy

60 Robert Alexy, ,,Constitutional Rights and Proportionality®, Revus 22/2014, 52.

ol Bun. npecyna Barbulescu v. Romania.

62 p [11a6wuh, ,,[Tonurpadcko icnUTHBAKE —HEI03BOJbEHA 00paIa TMYHUX [ToJjaTaKa",
http://www.poverenik.rs/sr/saopstenja-i-aktuelnosti/2403-poligrafsko-ispitivanje-
nedozvoljena-obrada-licnih-podataka.html, 23. mapt 2017.
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3aKOHHTOI TOCTymama. TUM akTHMa ce He MOXe 3a0paHHTH CBaka
MaHu(ecTalja NPUBATHOCTH, ald CE€ MOTY PErylHcaTH CleHu()UIHH
acmeKTH paJHOr OJHOca Y KojuMma ce Hajuemnrhe mperunhe MpUBAaTHO U
NIOCJIOBHO (Ha mpuMmep, Kopuiiheme TenedoHa IMOoCIoAaBla y NpUBaTHE
cBpxe, Kopuimheme oapeeHnX COIUjaTHUX Mpeka WM aluThKaldja 3a
KOMYHHKAIH]y WUTII.).

Taj mpuctyn 6u omoryhno 3amocieHuma aa Oymy HpaBOBpeMe-
HO W aJeKBaTHO MH(OpMHCaHU O MOTyhuMm pusuIuMa W mpodieMHMa
OuyBama MPUBATHOCTH Ha paay, unMe Ou Tpebaso na ce nmoBeha cBecT u
cMmame npobinemu. Kpajiu 1Mk je OApKKB U peajlaH OKBUD 3a pa3syMHa
OUCKHUBamba 3aM0CICHUX Y KOHKPETHOM PagHOM OJHOCY.

IIpu Tome ce Mopa Hy)XHO BOIUTH pauyHa o mpasuiuma 33111 y
norieay oOpajie mojarTaka jep Ta JOKyMeHTa Tpeba caMo Jia OCIyXKe Kao
JOJaTHH, HOMOhHI/I MCXaHHu3aM y NIPpUMEHHU 3aKOHA 4 HUKAKO Ka0 IOJIMI'OH
3a 3J10ynoTpeoe.

5. 3AKJbYYHAK

KoHnent npaBa Ha IpUBaTHOCT HejacaH je M JUCKyTaOWIaH caM IO
ceOu. YnmeHnIa 1a Cy HaIllM MPOMUCH PEIaTHBHO HOBH U HEJIOPCUCHHU,
MpaKca OpraHa Ha IOYETKY, a JaBHOCT ¢J1a00 yro3Hara ca HJIejoM 3allTHTE
NPUBATHOCTH, JJOBOJIM JIO TOTA J1a 3aI0CICHH U MOCJIO/IaBIH CBAKOIHEBHO
yiase y pu3MK Jia npel)y rpaHuily 103BOJBCHOT MOCTYIIAmbA.

Y TakBOM KOHTEKCTYy cMarpamo na Ou Owmio on momohu mupe
MpUXBaTambe CTaHAapAa pasyMHO OUYEKHMBAaHE MPHUBATHOCTH, KaKBO
npumemyje EBporicku cyn. TakaB eBpOICKH CTaHIapA YKIJbYdyje OIIITE
OUECKUBAmE JIPYLITBA JIa C€ TOIITY]y JbY/ICKa IpaBa y PaJHOM OHOCY, alld
Y I0ce0HO OYEKHBame MPUBATHOCTH, 3aBUCHO OJ1 OKOJIHOCTH KOHKPETHOT
ciydJaja.

C o03upoM Ha pasBHjeHy 0azy MelhjyHapoTHHX JOKyMeHaTa KOju
rapaHTyjy JbyACKa TIpaBa, MPAKTHYHO pa3BHjambe€ CTaHAapAa pPa3syMHO
OYEKHMBaHE MPUBATHOCTH 3HAYMIIO OW aBame OATOBOPA HA MHUTAmA!

— Ja M je 3amocieHd HHPOpMHUCaH O MoryheMm oOrpaHudemy
MPUBATHOCTH Y KOHKPETHOM CIy4ajy U

— Ja JM je TMOocJoAaBall OrpaHHuYeHha IMOCTAaBUO y CKIAAy ca
nocrojeiuM TponucuMa, JTMMHTUPAHO, MPOMOPIHOHATHO U Y
BE€3HU ca 1ocaoMm?

VY HenocTaTKy ajeKkBaTHOT MH(OpMHCama 3alOoCIICHHX, NMPaBO Ha
MIPUBATHOCT j€ OTPaHWYEeHO CaMO y MEpPH y K0jOj TO 3aXTeBajy 3aKOHU
(Ha mpuMep, 00aBe3HW 3/PABCTBEHH IPETVIEIN), ald CE OTPAaHUYCHHC
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HE TPOCTUpE Ha Heperyiaucane oOnacTv (Ha HmpUMep, MUTAmbE Ja JIM Cce
ciyxOeHH TenedOH KOPUCTH Y MPHUBATHE CBpXe), IJe ce Mopa mohu on
rapaHiyja JbYJCKHX IpaBa U3 KOHBEHIIHUja.

Takole, He3aKOHNTO, HEOTIPABAAHO (Y OOMMY H CBPCH) U MTayIIAITHO
onpelieHa orpaHHuYeHa HE MOTY MMaTH 3amTHTy. [IpaBo Ha TpUBATHU
JKUBOT je jeqHO oJ (yHIAaMEHTAIHMX JbYJICKHMX MNpaBa Koje ce MOXe
YCKpaTUTH CaMo y M3y3€THUM CHTYyallMjaMa, ako ¥ KaJa ce YTBPAU APYTH
MPETEKHHU ONpaBIaHd MHTEPEC U TO CaMO y MEPHU Yy KOjoj Taj MHTEpec
IpeTexe.

3a MO3UTHBHE OJITOBOPE Ha Ta MTUTAA IPETIOPYIHHBO j€ JOHOIICHE
WHTEPHUX akaTa Koju OW MOCTaBWIM OKBHP OYEKHBAHE NMPHUBATHOCTH Y
KOHKPETHOM PaJIHOM OJIHOCY W, WJICATHO, IoBehaau CTereH CBeCTH Ja U
Yy paJlHOM OJTHOCY YOBEK 3a/IpKaBa MpaBO Ha MPHUBATHU JKUBOT.
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THE RIGHT TO PRIVACY AT WORK

Summary

This paper discusses employees’ right to privacy at work at the
beginning of XXI century in Serbia and its relation to international regu-
lations and practice. The right to privacy at work, in the context of this
analysis, is considered as the right to protect employee’s personal data
from employer’s improper intrusion. The first part of the paper provides
overview of theories on privacy right as well as current data protection
legal framework. This section shows that the concept of privacy changed
significantly during the history and that development of data protection
legislation, though intense, did not clarify some of the main ambigui-
ties linked to this concept. Especially in Serbia, where data protection
regulation is relatively new and practice rudimentary, there are many que-
ries linked to the issue of privacy at work. The second part of the paper
analyses in more details origins and importance of privacy legal standard
established in the international practice — the ,,reasonable expectations of
privacy*. Understanding of this legal standard and especially its influence
to recent court practice of the European Court of Human Rights is impor-
tant for comprehension of employee’s right to privacy. In-depth analysis
shows that this standard includes an external element (privacy expected
by the society) and internal element (privacy expected within the specific
employer). While there are conceptual differences between the USA and
European practice, the internal element of this legal standard in both cas-
es has a major influence in the employment privacy disputes. Finally, the
paper proposes that enacting of internal privacy policies, with full respect
of data protection regulations, could provide for viable reasonable expec-
tations of privacy at work. This may eventually lead to easier distinction
of the fine line between employee’s privacy and employer’s interests.
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