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Jlp Bojan Kosauesnh"

®EJIEPAJTI3AM U U3TPAIIHA TIOPETKA
— [IPOLIEC WJIU OJIJTYKA?**

Hacynpom npeosnalyyjyhem npucmyny OaHauirux ycmagHux npasHuxa Koje
3AHUMA UCKBYYUBO HOPMANHO (DYHKYUOHUCARE (hedepanHux cucmemd, y HiaHKy
mepouMo 0a je npoyyasarse HauuHa Ha Koju ce gedepayuja, yxeahena y 3amKy 8am-
PEOHO2 cmarba, cyouasa ca 0eyusuOHUCMUYKUM ULU-UTU, NUmarbem 00 o0nyyyjyhez
3Hauaja 3a pasymesarse u3a308a CIOJNCEHUX NOTUMUYKUX 3ajeOHUYA Y enoxu Kpuse.
Ynanax je nodemen nHa mpu 0era. Y npeom oeny aHaruzupamo mpu 0CHOSHA NUMArLA
Koja kaacuunu meopemuyap oeyusuoruzma Kapn [llmum (Carl Schmitt) ynyhyje ge-
depanucmuma: Ko je uyeap edepainoz ycmaea, wima obesdehyje napanenny noiu-
MUYKY e23ucmenyujy geoepayuje u rweHux cacmagHux jeOuHuya u Kakag je ooHoc
usmelhy edepanusma u demokpamuje? Y opyeom Oeny npeocmasmamo apeymeH-
me HeKux 00 HAjéadCHUjux caspeMeHux meopemuuapa gedepanusma Koju Hecupajy
3HAUA] OeYUUOHUCTIUYKO2 UTU-UTU NUMArea 3ad pa3yMesarse YCmagHe npupooe cio-
JlceHux nonumuykux 3ajeonuya. Ha xpajy ce cnywmamo ca ucuna meopujckux pac-
npasa Ha 4epcmo Mo UCMopuje Kako OUcMo 002060p HA NUMAFE YMeMe/beHOCU
O0eYUBUOHUCIUYKOZ U edepanrucmuuKkoe NPUCyna NOMpadiCUly y KOHKPEeMHOM Uc-
KYCMBY CILOACEHUX NOTUMUYKUX 3ajeOHUYA.

Kibyune peun: @edepanusam. — Heyusuonuzam. — Kapn [llmum. — Yysap ycmasa. —
Jemokpamuja. — Kpusa.

AyTtop je BaHpennu npodecop Dakynrera MOJIUTHYKHX HAyKa YHHBEpP3HTETA Y
Beorpany, kovacevic.bojan.bg@gmail.com.

AyTop ce 3axBaJbyje pEIICH3CHTHMA Ha KOPHCHUM CYyTeCTHjaMa Koje ¢y My IO-
MoOIJIe Ja 1o00JbIa TEKCT.
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1. YBO/

3a Mucimone Aenu3noHn3Ma ouryayjyhe je nurame u3Bopa, mopeK-
Ja monuTHKe.! Y CBETYy y KOME je IPKBa U3ryOniia MOHOIO Ha TyMadeHme
CMUCIIa, Y MOJICPHHU, MTOPE/IaK BHIIIE HUje MOTA0 MoynBary Ha ucTHHH. Cy-
MPOTHO MPOCBETUTEILCKOM 00chamy, MOoNUTHKA CBOj W3BOP HHjE MPOHA-
IJ1a HY y OeCKpajHUM pacipaBaMa ayTOHOMHHUX IOjeanHala nocseheHux
moTpasu 3a npaBndHuM ypehemeM. [lopenak je Morao mpouCXoAuTH camo
3 OJLTyKE. To je YBEK Mopajia OuTH OfITyKa O MPE/ICTaBIbakbY onpehene
uzaeje o MOpeTKy, KO]y j€ M3pOIuo NPYIITBEHU, UCTOPH]CKH U KY/ITypHH
pa3Boj KOHKPETHE 3ajeHUIIC. MebyTnM y cBety Oe3 Oora HHjeqHA ujaeja
HE MOXeE JIO Kpaja 00yXBaTUTH eMIUPHjCKy cTBapHOCT. IlITaBuiie, oqmax
HaKOH IITO je TIOpeJaK yCIOCTaBJbeH, CTBAPHOCT IOUUHE JIa Ce yasbaBa
on yreMesbyjyhe mmeje, cBe 1m0 TpeHyTKa Kaga he ce om me IOTIYHO
OJIBOJUTU W TIpECENHTH y cdepy ancTpakTHOCTU. Tana 3ajeqHuna yiaszu
y ¢a3y ersucTeHnujaIHe KpHu3e, YUMe Ce OTBapa MPUJIHMKA 3a TOCIoaapa
yCTaBa Jia JJOHeCEe OJUTYKy O HOBOM TMOPETKY WIIH 3a YyBapa ycTaBa Ja Jio-
Hece OJUTyKY KOjOM Ce cTapa Ujeja o MOPEeTKy 4yBa U IOHOBO MPECTaBIbA.
Mucao o denepanm3mMy HUKaga HHje MPUXBATHIA TaKaB JCIU3HOHU-
CTHYKH TIOTJIe[] Ha APYIITBO, TOJMUTUKY W apxkaBy. Hu denepammctu e
y3UMajy MopeaK Kao HelITo MITO Ce MoApa3yMeBa, HEelllTO 3a/1aT0 jeTHOM
3a cBarja. 3a \BUX ce, MehyTuM, morpara 3a OArOBOPOM Ha NUTAHkE H3BO-
pa MOJUTHKE HE MOXKE 3aBPIIMTH HA OJTYIH ariCOJyTHCTUYKOT MOHApXa,
CyBepeHOT Hapoja wiu npeacequuka Pajxa Beh npencraBiba HeMpeKuaaH
npoliec y KoMe yXKe U IIHpe 3ajeTHHIIC [TPeroBapajy U M3HOBa IMpoHaiase
HOBE yCTaBHE OATOBOPE Ha MUTAmE: 3alITO CMO 3ajeqHo? JpyruM pedrnma,
TeopHja emepanu3mMa u UCKYCTBO CIIOKEHHX IMOJUTHYKHUX 3ajeTHHIA JI0-
BOJIe y MHUTamke OCHOBHE IMPETIIOCTaBKe ACIM3HOHUCTHYKOT pa3yMeBamba
cBeTa. YKpmTame (eIepaIMCTUUKOT W JSIIM3UOHUCTHYKOT TMOTIIea Ha
MOJIUTHKY W TIPAaBO M HHXOBO TECTUPAHE Y UCTOPUJCKOM UCKYCTBY CJIO-
KEHUX 3ajeqHuIa Tpebano Ou aa JomnpuHece ayOjbeM pasyMeBamby TOT
CTapor cIiopa 4¥ju 3Ha4aj y JaHAIIHEeM CBETy He OJIemu.

Teopetnuape denepanusma ca BEITUKUM MHUCIHOLEM JCIIM3HOHU3-
Mma Kapmnowm IlImurom moBe3yje oMuIbeHa 3ajeJHUYKA TEMa: WITUe3aBambe
CBETa MOJEpPHUX cyBepeHux Apkasa. Jlok IIMutr namenTtupa Hajg ry-
OUTKOM CTapor ,,[uiypuBep3yMa’ MehyapikaBHe MONUTHKE?, OHH ayTOPH
KOju Tpoyd4aBajy (eaepaiu3aM TO BHIE Kao NMPHIMKY Ja C€ KOHCTUTY-
[MOHAJIM3aM U JIEMOKpaTHja IPEHeCy ¢ OHE CTpaHe Ap)KaBHHUX rpaHuia.’

U Carlo Galli, Geneallogia della politica. Carl Schmitt e la crisi del pensiero

politico moderno, 11 Mulino, Bologna 2010.

2 Carl Schmitt, The Nomos of the Earth in the International Law of the Jus Pub-
licum Europaeum, Telos Press Publishing, New York 2006.

Kalypso Nicolaidis, ,,The federal vision beyond the federal state”, The Federal
Vision (eds. Kalypso Nicolaidis, Robert Howse), Oxford University Press, Oxford 2002.
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3aHUMIBMBO je, MehyTUM, Aa caBpeMeHH MUCLH O (eaepaanu3My I'OTOBO
HUKaja He cnomumy pax Kapna Hlmuta. Kako To o6jacHuTH?

VY ¢denepanuctuuxom tabopy LlIMut je obuyno nmoucrosehrBan ca
CTOBHM aHTHIIMOCPATHIM TEOPHjCKUM OJrOBOPHMa Ha KPU3Yy MOJEpHE
npxkase. Maeja ma morpeba ogOpaHe ycTaBa y MOMUTHYKH TYPOYICHTHHM
BpPEMEHUMa M3UCKYje J1a ce MpPEeACeIHHUKY JIojeie opiamthema Komecap-
CKOT' JIUKTAaTopa‘ OYMINIEIHO OIITPO MPOTUBYPEUYH OHOME INTO HAYYHHIH
KOju Jiene (eepanucTuiky, aHTHXHjePapXUjCKH MOTIE Ha CBET MUCIIE O
JpXaBH, APYIITBY U noautuiy. CiandHo Baxku U 3a [LIMUTOB aprymeHT na
y JeIMHCTBEHOM IOJHMTHYKOM EHTUTETY IUTypaji3aM y HEKOM TPEHYTKY
MOpa M3a3BaTu ypyllaBamke jeAMHCTBA 1A U CaMOT HOJUTHYKOT KapakTe-
pa 3ajennuie.’ EBporicku demepanicT Koju 3aroBapajy mpeHoc Mojena
NpeICTaBHIYKE JIEMOKpaTHje Ha HaTHAMOHAJIHN HUBO BJIACTH TEIIKO OH
ce cioxmwn ca lIIMATOBMM YBUIOM J1a Cy IaHAIIBH MapJIaMEHTH H3TyOHu-
JIM CBOj MCTOpHjcKU | Brto3odceku cmucao.® Hak u oHu TeopeTndapu de-
Jiepajii3Ma KOju ¥ CaMHt TBPJIE J1a j€ TOTPEIIHO H3jeIHAYUTH JeMOKpATH]jy
U TapiIaMeHT He Ou npuxBaTiin LIIMUTOBO TienumTe 1a HEMOCPEIHO U3-
abpaHU TIpeNICeHUK PeIyOiIrKe HajIOTIYHHje OTENOTBOpYje JeMOKpar-
CKy BoJby Hapoza. Tu aytopu Ou jorr Mame Moy jaa npuxsare [lImuros
3aKJbydak Aa Qenepann3aM U IeMOKpaTHja HYKHO UCKIbYUY]y jEIHO ApY-
ro.” Pedjy, 3a cBe OHE ayTOpe KOjH JaHAllby eMoXy BUJE Kao MPUIHKY
3a OCTBAapeme BH3Mje (enepain3mMa ¢ OHE CTpaHE AP)KABHHX TrpaHHIa®
IMHTOBH OATrOBOpH Ha KpH3y JHMOEpalHe IEeMOKpaThje M3Ienajy 10 Te
Mepe peTporpaHo J1a UM YOomIITe He Ou Tpebasio mocBehnBaTi Maxmby.

OcHM HIEONOUIKH YCIIOBJbEHE PABHOMYLTHOCTH, pasjor 300r Kora
OHU KOjH IaHaC POyvaBajy QeepainiaM HUCY YCIIeIH Ja poHal)y HumiTa
3aHUMIBKBO y [1IMHTOBOM JieiTy jecTe ¥ TO IITO HEeroBa ycTaBHA Teopuja
dbeneparuje’ He TOBOPH T'OTOBO HHIITA O HOPMAITHOM (DYHKIIMOHHCAMY
CIIOKCHUX JPKABHUX cucTeMa. 3aucrta, llIMuTa He 3aHMMAjy penoBHA
npuiarohaBama HHCTUTYIIMOHATHE paBHOTEXe u3Mel)y camoymnpase (self-
rule) u 3ajenHuuke ynpase (shared-rule) w3a3oBuMa Koje IMpel CHUCTEM
MOCTaBJba HEroBa MpoMeHsbrBa okouHa. OHO mTo [lIMuTa MHTEpECyje

4 Carl Schmitt, Dictatorship, Polity Press, Cambridge — Malden, Massachusetts,
2014, 180-302.

5 Carl Schmitt, The Concept of the Political, The University of Chicago Press,
Chicago — London 2007, 45.

6 Carl Schmitt, The Crisis of Parliamentary Democracy, MIT Press, Cambridge,

Massachusetts — London 2000.

7 Carl Schmitt, Constitutional T heory, Duke University Press, Durham — London
2008, 404-407.

8 Bux., Ha npumep, Thomas O. Hueglin, ,,Althusian Federalism for a Post-West-
phalian World“, The Challenge Of Cultural Pluralism (ed. Stephen Brooks), Praeger,
Westport 2002.

9 C. Schmitt (2008), 379-408.
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y Be3H ca Qeaepanyjama jecTe BaHPEJHO CTambe, U3y3eTaK, OTyKa Koja
nprkocu HopMmu. UlrtaBumie, 3a LlMuTa nmomena opnamhema uzmehy nBa
pasnnunta HEBOA Biactd y Hemaukoj u Cjenumennm Amepudukum [pxa-
BaMa He MpeJCTaBJba HUINTA JPYTO JIO cadyBaHy PYLICBUHY (enepann3Ma
KOja Ce Hallla y HOBOj YHHUTAPHO]j CTPYKTYpH Apskase. '

YMmecTo nma objammaBa CBaKOMHEBHO (YHKIHMOHHCame Qenepal-
HUX cucrema, llIMuTOBa TeopHja HAC TO3MBA Ja MUCIUMO O €MU307aMa
€r3UCTEHIHjATHUX KpU3a Yy YCTaBHO] WCTOPHJHU CIIOKEHHX 3ajeTHHIIA.
Jox lImuT urHOpHIIe OHO MITO j€ HOpMalTHO, BehrHa Mucimnana dene-
pamm3ma He oOpaha makiky Ha OHO IITO j€ U3Y3€THO Y TMOJUTHYIKOM KH-
BoTy (hemepammje. Ilocmarpano u3 TakBe BH3ype, amepuuku | pahaHcku
par ox 1861. mo 1865. roguue mpencraBiba camo HecpehaH cirydaj koju
je CIIOXKEHY MOJHUTHYKY IMPUPOAY pPernyOiauKe OCTaBHO HEIUPHYTOM!!,
jyrocioBeHcka ¢exnepanmja je O6mna ocyheHa Ha MPOIMACT jETHOCTABHO
3aTo0 IITO je To O6uo ,,acanuu denepanusam™!?, a Hemauku Pajx cTBopeH
1871. ronuHe HEe MOXKE Ce YOIIITe HU cMaTpaTH (eneparjoM 300T CBOT
OJICTyTara Of aMEePHYKOT MoJielia U XxereMone ynore [Ipycuje y cucremy
OJTy4rBama.

[IImuTOBa OMHApHA JIOTHKA NpHjaTe/b—HENpUjaTesb 3aucTa He Of-
roBapa W3HHjaHCHUPAHO] CBAKOJHEBHO] 30MJbM JAaHAINIHBHUX CIIOKEHUX
3ajeHHIA CAYMLEHUX OJ TEPUTOPHjATHUX M (PYHKIMOHATHHUX jeANHHIA
KOje CeXy OJ ONIITHHA, peruja, eTHUYKUX TpyIa, MPEeKO Pa3HOBPCHHX
JPYIITBEHO-CKOHOMCKHX YApYKeHha HHTepeca, HAIMOHAIHUX JIp)KaBa Ia
CBE JI0 HaJHAIMOHAIHUX 3ajenHuia. Kama ce, mak, ciokeHa 3ajeqHHIA
CYOUH ca MPETHOM eTr3UCTSHIINjajTHe KPHU3e WM YaK yIaJHe y IeHY 3aM-
Ky, Kao IITO je TO ciyyaj ca naHammoM Eporickom yrujom'4, IImuro-
Ba TeOpHja MOCTaje Haj3HAYajHUja MPOBOKAIMja U 32 TEOPHjy U 3a Mpak-
cy ¢denepanusma. HberoB JeIM3MOHUCTHYKY W3a30B IVIACH: Y MCTHHCKO]
(benepanuju CyBepeHOCT c€ HE MOXKE HH TOJCIUTH HU YHUIITHTH. Mc-
TOBPEMEHO, aKko JWiIeMa KO je cyBepeH, (enepanyja Wi mbeHe cacTaBHe
jenuHMIe, NOOMje oAroBOp, (edepalyja mpecTaje Aa MOCTOjU U Tpepac-
Ta y CyBepeHy JApkaBy win ce pacmnana. Kama ce mpoOiem oBako mo-
CTaBH, yJbYJbKaHH (pefepannucTu Mopajy Ja OAroBOpe Ha IHTame Koje

10 ¢, Schmitt (2008), 405.

' Bun., na npumep, Vincent Ostrom, The Political Theory of a Compound Repub-

lic: Designing the American Experiment, University of Nebraska Press, Lincoln, Nebras-
ka 1987; Sergio Fabbrini, Compound Democracies. Why the United States and Europe
Are Becoming Similar, Oxford University Press, Oxford — New York 2007.

12" Carl Joachim Friedrich, Trends of Federalism in Theory and Practice, Pall Mall
Press, London 1968, 162—172.

13 Kenneth C. Wheare, Federal Government, Oxford University Press, London —
New York 1963.

4 Claus Offe, Europe Entrapped, Polity Press, Cambridge — Malden, Massachu-
setts 2015.
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er3ucTeHurjanHa Kpu3a Bpaha U3 ayxoBHe cepe AeHN3MOHM3MA HA TIO
UCTOpHje: Kako Ja JujieMa O CyBEpPEeHOCTH Y (enepanuju oOCTaHe TpajHO
oTBOpeHa?

IMutame Ha Koje ce oBaj winaHak ycpencpehyje jecre mpobiem
u3rpaame GenepasHor MopeTka — Mopa JIM OH MPOHUCXOJUTH U3 CyBEpeHe
OJUTyKE MJIM MOXKE TPajHO OCTaTH HEU3BECTaH MCXOJ MOTpare 3a KOMIPO-
MHUCOM u3Mely pasHonukux 3ajennuna? IIIMUT y cBOjoj ycTaBHO] TEOpUjU
YCIIOCTaBJba BaXKHY TEOPUjCKYy pa3iuky usmely ¢enepauuje u dpenepan-
He apxase. [lok je y denepaiaHoj pKaBu NUTAKkE CYBEPEHOCTH PELLICHO
jeaHoM 3a cBarda, y deaepaunju oHo momyT J[aMOKIOBOT Mada TpajHO
BUCH Haja cyabuHoMm 3ajegnuue. Ilparehu Ty TeopHjcKy IMCTHHKLH]Y,
O[UTy4yjeMo Jia y pa3MaTpame y3MeMo OHe IpuMepe Qenepannja Koje cy
JI0 CBOT MOJUTHYKOT jeAMHCTBA Mpeia3uiie pyradujy MyT Of KIACHYHHUX
YHUTapHHX apkaBa.'’ Tparamo, qakie, 3a demepanujoM Koja je yCremHo
npedpoauia JeUU3MOHUCTHYKY H3a30B. Y TOj moTpasu cycpehemo ce ca
¢denepanujama Koje cy y oaiayuyjyheM HCTOPHjCKOM TPEHYTKY Ipepacie
y OpxaBy win ce pacnaine. Cjenumene AMepuuke JpkaBe y3uMaMo Kao
Haj3Ha4YajHUjU UCTOPHjCKH MOKYIIAj Aa MPETXOTHO HE3aBHUCHE JAP)KaBe ca
0oraTuM HCKyCTBOM CaMOYIIPaBe YCIIOCTABE JEJMHCTBO Y YCTABHOM IPO-
uecy. Hemauku npumep Ham omoryhasa ga cariegamMo Kako Cy ce ca je-
UU3UOHUCTUYKOM JIMJIEMOM CBOT Yjeluibera M300pHiie MOHapXHje Koje
Cy Kao cyBepeHe W e(uKacHe IpKaBe MOCTOjaie y JYTOM HCTOPHjCKOM
nepuony. [Ipumep OuBILIe jyrocnoBeHcke ¢eaepaluje Ha MPBU MOMIe HEe
3aBpelyje MecTo y 0Boj aHanu3u. [IpBo, 3a pasnuKy O HEMAa4YKOT U aMe-
PHUKOT MCKYCTBa, jyrOCIIOBEHCKa (heaepalyuja je HacTajla MPEHOLICHEM
Ha/IJIKHOCTH ca UEHTPaTHOT HUBOA BJIACTH Ha PernyOiMKe M NOKpajuHe.
Hpyro, yJ yrocnaBHjH je mpouec ¢enepanuzanyje MoHononu3zoBana Komy-
HUCTHYKa naptuja. KonauHo, Ta apkaBa ce pacnana y xaocy rpahaHckux
parosa. Ilocroje, nnak, CHaKHH Pa3io3u KOjU jYTOCIOBEHCKO HCKYCTBO
YHMHE PEJIEBAaHTHUM 3a pPaclpaBy O OAHOCY ¢enepanu3Ma U ACUU3UOHU3-
Mma. Hanme, npema 3BaHMYHO] YCTaBHO] HJCOJIOTHjH JYTOCIOBEHCKA ApoKa-
Ba, OMJIO YHUTapHa WK QenepaiHa mno cBoM ypehemwy, npencraBibaia je
CaMo MPOIa3Hy CTAHHUILY HA MY Ty H3rPAEbE OecKJIacHOT JpyIITBa. YMECTO
Kao CTPYKTYypY, JYTOCJTIOBEHCKH YCTaBOTBOPILIM OJPEAWIHN Cy (enepainzam
Kao Tpolec KOjH MOCTENEHO BOAU MIIUe3aBamy Apxkase. M3a genepanne

15" Haunm Ha KOjH je OCHOBHO IHTaEE OBOT Pajia MOCTABIBEHO HANAKE HAM Ja U3
aHaJIM3e NCKJbYYHMO OHE CIIOXKEHE 3ajeHULIE Koje Cy HacTalie IpoliecoM Tpanchopmanuje
HPETXOJHO YHUTAPHHX JApxaBa y denepanje. Kanana npencrasiba HAPOYUTO HHTEPECAH-
TaH IpUMep CIIOKEHE 3ajeIHHIA KOja YIPKOC BEIUKOj KyATYpHOj, HCTOPHjCKOj U j€3UUKO]
XETePOTreHOCTH CBOjUX CACTaBHUX jEIUHHUIIAa U HEMOMHMPJEUBOCTU HH-HXOBHUX CTaBOBA O
TEeMeJbHUM YCTAaBHHM IHTamHMa. yCIeBa Ja W30erHe CUTYalHjy er3UCTCHIHUjalHe KpH3e
Koja OM Mopajia OuTH paspemreHa omnykom wid-win. Raffaele Jakovino, Jan Erk, ,,The
constitutional foundations of multinational federalism: Canada and Belgium*, Multina-
tional federalism. Problems and prospects (eds. Michel Seymour, Alain G. Gagnon), Pal-
grave Macmillan, London 2012.
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(acazme, mak, KOHKpETHH IEHTPU MONM CBOjUM OJuTyKama omoryhasaiu
cy crabwiHo (yHKUMOHHCAme MopeTka. Peujy, mpumep Jyrocmasuje
CBEJOYM O MOKYIIajy CKpUBama NCHU3UOHHCTHYKE IPHPONE MOpeTKa y
K0jOj jeZlHa MapTHja OIydyje O CyIOMHH 3ajeTHUIle n3a (eIepancTHIKe
ycTaBHe ujeosoruje. To je OHO IITO jyroCIOBEHCKO MCKYCTBO YMHHU He-
00MYHO KOPHCHHM 32 pa3yMeBame (eepalucTHUKuX oarosopa Ha Imu-
TOB JCIM3MOHHCTHYKH HM3a30B. HeclaBHM pesyiarar jyrocioBEHCKOT €K-
CIIEPUMEHTA TIPEJCTaB/ba U BaKHY MOYKY 3a CIIMYHE TTOKYIIAje H3TPaIhe
cnoxenux 3ajennuna.'® Konauno, IlIBajuapcka je ayTeHTHYaH MIpUMEp
TpajHe U3Trpajbe CIOKEHE IOIUTHYKE 3ajeHHIe Yy (eaepasHoM mpoiie-
Cy HOTpare 3a yCTaBHUM KOMIIPOMHCOM KaHTOHa U rpahana. llIBajimapcko
HCKYCTBO CBEIOYM Tako O MOTryhHOCTHM m3rpanme (eaepaaHor moperka
Koju procH LIIMUTOBOj MIH-MIH JEIU3MOHUCTHYKO] JIOTHIIH.

Unanak je mojesbeH Ha TPU Jea. Y IpBOM ey aHaTU3UpaMo TpU
OCHOBHa nuTama koja [lImut ynyhyje denepanuctima: ko je uyBap ¢e-
JIEPATHOT yCTaBa, mTa 00e30ehyje mapanenHy MOTUTHYKY €T3UCTCHIIH]Y
(denepanyje M WHEHUX CACTaBHHUX jeJUHMIIA M KaKaB je OIHOC W3Mehy
denepanm3ma M neMokparuje? Y Apyrom ey HCIHTYjeMO HEKe O
HajBKHUjUX apryMeHara Koje je u3Heapuia QeaepaliHa TeOpHja y CBOM
CYNpOTCTaBJbaky ACUU3MOHUCTHYKOM IMOrieqy Ha cBeT. Ha kpajy ce
CIYIITaMO Ca BHCHHA TEOPHjCKUX paclipaBa Ha YBPCTO TIIO HCTOPHjE KaKo
6ucMo motpaxwmiu oaroBope Ha llIMuToBa MUTama y KOHKPETHOM HCKY-
CTBY CJIOKCHUX MOJUTHYKHX 3ajCIHUIIA.

2. DEJIEPAJIM3AM V BAHPEJJTHOM CTABY — KO JE YYBAP
OEJIEPAJIHOI' YTOBOPA?

Krnacudna Teopujcka quiiema HenpujaTesba ¥ 4yBapa ycTaBa Bpaha
Ce Ha BEIIMKa BpaTa y apeHy y3aBpeNUX MHTEICKTYAIHUX U UICOIOIIKIX
cyko0a y BpeMeHUMa KaJla TOJUTHYKA 3ajeJHUIla 3amajHe Y CHCTEMCKY
kpu3y. OcHOBHHU 3amaTak uyBapa ycrtaBa llImMut ompehyje Ha cnenehun
Ha4YMH: YyBap YyCTaBa WMMa OJ'OBOPHOCT Ja YTBPAW IIPBEHY JIMHHjY
Koja ce He cMe mpehu YKOJMKO Ce JKeNTd cavdyBaTH OHO IITO CYIITHHCKH
ozapehyje ycras, weroB ayx.!” Vkonuko Takas dyBap, Kao pouvoir neutre
et intermédiaire, HEe ycIie a OCTBapu CBOjy HAjOATOBOPHH]Y IY>KHOCT,
Ha YIPaXHkEHO MECTO KOHAYHOT apOUTpa y YCTaBHHM CIIOPOBHMA CTYIIa
rOCIo/Iap ycTaBa 4Hje W3BaHYCTaBHE OJJIyKe MpeoOpakaBajy MOIHUTHY-
Ky mpupofy 3ajeqaurie omosro. OBxe je ommydyjyhe murame ko ompehyje

16 Bojan Kovacevi¢, Slobodan SamardZié, ,,Internal Crisis of Compound Polities:
Understanding the EU’s Crisis in Light of the Ex-Yugoslav Federation’s Failure*, Journal
of Balkan and Near Eastern Studies 18(3)/2016.

17 Kapm HImut, ,YyBap ycrasa®“, Hopma u oonyka, Kapn Llvum u rwezosu kpumu-
yapu (yp. Cno6oman Camapruh), ©unun Bummuh, beorpax 2001.
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LITa YUHHU OyX yCTaBa U Ha KOjU HAYWH TO YMHHU. YKOJIHKO CE€ yCTaB IO-
WCTOBETH Ca YCTaBHUM TEKCTOM, Hallle MUTame MocTaje u3nuiHo. Hau-
Me, aKo Ce€ CTBap mocmarpa ca (GpopMaaucTUyKe Mo3ullMje, Koja He TpaBu
paznuky usmely TemesbHUX ofpenada W TPUBHUjaTHUX YCTaBHUX JIETalba,
mocraje Hemoryhe pazabpaTu mTa YWHA U3BOPHY HpUPOIy ycTaBa. Mako
oznbartyje Taj ,,penaruBHu KoHient ycraBa“!®, IIImut Takohe TBpau da
ycTaB He OM Tpebasio MoMeIaTy ca HeKMM TPOU3BOJBHO 0Ja0paHuM MO-
JUTUYKUM HZCaJOM TOMYT 3allITUTE NMPHBAaTHE CBOJHUHE M JIMYHE CJI000-
Jie WIK yCIOCTaBJbarba OecKiacHor apymiTa.'’ Yerap je, WIak, HEIITO
MHOTO CYIITHHCKHj€ HETO caM yCTaBHH TEKCT M HEUITO MHOTO TpajHHje
Hero mpeoBmalyjyhu monmuTHykyM IMUJBEEBH €MoXe. YCTaB je, HauMe, ,,aKT
YCTaBOTBOpHE piactu.?’ Ono mrro IIIMUT M3HOBA ¥ M3HOBA HarIallaBa
jecre ma ,,ycraB He MOxe caMm cebe aa nonece™.?! To HHje HEKa ancTpak-
THa ,,0CHOBHAa HOpMa“* K0ja JI0JIa3H HU Of KyJa. YCTaB BaXkKi 3axBaJbyjyhn
MOCTOjay IOJIMTHUYKE BOJbE KOja ra ycmoctaesba. [la Ou ce cadymana
HBETr0Ba NCTHHCKA MPUPOJIA, YCTAB MOpa OCTaTH BEPaH TOj BOJBU U HEHO]
ONITyIlH O THITY H (hopMH TTOTUTHIKOT jeIII/IHCTBa 3a IllImwura je, makie,
HajBa)XHU]je /1a YTBPIH KO Tpeda Ja ourydyje o JyXy YCTaBa u KO Tpe6a na
rOBOpHU Y 1HeroBo ume.”? JIok y aricoNy THCTHYKIM MOHapXxujama Taj 3a/1a-
TaKk OCTBapyje MOHApPX MOCPEACTBOM CBOjHX KOMecapa y MpOBUHILIUjaMa,
y JI€MOKpATCKOj PermyOquiy caMoO WHCTaHIa Koja MpeAcTaBjba CyBepeHy
BOJbY Hapolla MOXKE TOY3/IaHO Ja 3alITHTH OHO IITO je omIy4yjyhe Bax-
HO y ycraBy.”? Kako, MehyTiM, pa3peimnTa To nurame y (emepaijama,
CIIO)KEHUM TMOJUTHYKAM 3ajelHuIaMa Koje HEMajy HH arcOyTHCTHYKOT
MOHapXxa HHU jeIMHCTBEHU Hapo.?

IIIMuT ce xBara ykouitam c¢a TOM JWJICEMOM TaKO HITO IOKyHIa-
Ba Jla pa30TKpHje MOJIUTHYKY BOJBY KOja ycrmoctaBiba (pemeparujy. Ta-
KaB 3a/aTak, Nak, HUje Humaio yak. dexepanmja HacTaje Ha TEMeEJby
c1000/IHEe BOJbE CBOJUX JIp)KaBa WIAHHIIA, IITO OM 3HAYMJIO Jla TOYMBa
Ha MelyHapomHom yroBopy. To je, mehyTmm, moceOGHa BpcTa yroBopa,
KOja CYIITUHCKU TpeoOpakaBa IMOJMTHYKH CTAaTyC CBake OJ WIAHHIA
denepanmje. 3a pa3auKy O] YrOBOpa KOJUM CE CTBapa caBe3 Jp)KaBa,
(emepaHu yroBOp HE pEryiulilie caMo jacHO NeWHHCAHE I10jeInHAdHE
ogHoce mM3Mel)y aprkaBa. YmecTo Tora, (eiepaliHi YroBOp yCIIOCTaBJba
TPajHO MOJUTHYKO jeMHCTBO. TO je aKT yCTaBOTBOPHE BJIACTH, IITO 3HA-
4M 1a je TO ,,yctaBHH yroBop“.?* Ko je, Mel)yTuMm, HOCHIIAI[] YCTaBOTBOPHE

18 C. Schmitt (2008), 67—74.
" Ibid., 89-93.
20 Ibid., 75.
2L bid., 76.
22 Jean-Francois Kervégan, Que faire de Carl Schmitt?, Gallimard, Paris 2011,
162.

23 K. lmur (1996).

24 C. Schmitt (2008), 385.
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BiIacTH y ¢enepauuju? YKOIMKO y 003Up y3MEMO CaMO HayMH Ha KOjU
ce (denepaniHu YrOBOPH CKIIAIA]y, MOXKEMO MOXKYPUTH Ca 3aKJbYUYKOM Jia
¢y To nmpkaBe wianuie. CTBap, IOHOBO, HHjE Tako jeqHOCTaBHA. Hamwme,
Jp>KaBe Koje TOCTaHy WIaHHIEe Peepanuje HUCY OHE UCTE JpKaBe Koje Cy
MPETXOIHO CKiIonmiIe (hefepaiHu yroBop. ,,Yia3ak y denepaiujy 3Hauu
Jla je yCTaB YJaHWIIe TPOMEmEeH. Yak 1 YKOJTMKO HH je[fHa jequHa yCTaBHA
onpenda HUje MPOMEHEHa, MHOTO je BaKHHjE TO Ja YCTaB Yy TO3HUTHB-
HOM CMHCIIY, IDYTHM Pe4HMa, KOHKPETHH Caipkaj TeMEe/bHE IMOTHTHYKS
OJUTyKe y TIOIVIE[ly CBEYKYIIHE Cr3MCTCHUM|C ApXKaBe, OMBA CYIITHHCKH
npomerseH.“? To, melhyTum, jour YBEK HE 3HA4YM J1a Cy JAPXKaBC WIAHMIE
MpeHelle yCTaBOTBOPHY BIJIACT Ha jeIWHCTBEHH Hapon deaepauuje. Y cy-
MIPOTHOM TO YOIIIITe He O Hu Onya defepannja Kao CII0KEHa MOTUTHIKA
3ajeqHua Beh mpocra AeMOKpaTcKa Jp)kaBa. YKOJIHUKO, JaKJe, YCTaBHH
YrOBOp HE MMOYKMBA HU HA MOJUTHYKO] BOJBH JIp)KaBa WIaHHMIA HA HAa BOJbU
JEIMHCTBEHOT Hapona, Ko Ou Tpedano na Oyne meroB ayBap?

IIImMut 3Ha npa 300r ouyyBama CTAOMIHOCTH M TPEIBUAJBUBOT
¢dyHKIMOHKCAakA (eaepaTHy HUBO BJIACTH MOpa uMaTh MoryhHocT na
WHTEPBEHUILIE Y YHYTpAIIBUM CTBapuMa cBojux wiaHuna. Ko, mak, Tpebda
Jla OJUTYYH JIa JIM TO MHTEPBEHUCALE YIPOXKaBa MOJUTHUKY €r3UCTCHIIN]Y
Tux npxkaea? Ko yTBplyje 1pBene nuHmje Koje ce He cMmejy npehu ykomu-
KO C€ JKEeJIW cauyyBaTH MpaBo JpxaBa Ha camoopeheme? Moxe Ju ce Taj
3ajaTak MoBepuTH (eneparHoM ycTaBHOM cyny? He moxe, 3aTo mTo Ou
THME Oulla M3MEHkEHa cama CYIITHHA W3BOPHOT YroBopa, kKome Oum Omia
OJly3eTa BheroBa YroBOpHa OCHOBA. YMECTO Jla TIOCTaHEe dyBap (beaepan-
HOT yCTaBa, (eepaaHy YCTaBHU Cyl OU MOCTA0 HEroB rocrouap Koju ce
HaJla3u W3HaJ CTpaHa y Cropy. ,,[aKBa HHCTaHIAa Ou mocTana cyBepeH. To
He Om BumIe Ono cyn, Beh oapehena monuTryaka Moh, Koja, CIeNCTBEHO, U
caMa TEeXH CBOM CaMOoOo4yBamy. ?® MIcTo Baku U 3a JIp)KaBe WiIaHHIE KOje
Cy ce OfIpeKJIe CBOT IpaBa Aa Oyay BPXOBHH apOUTpPU YCTaBHOT yroBOpa
Yy UCTOM TPEHYTKY Kajia Cy Ta CKIIOMUJC. YKOIMKO OU JpiKaBe OTydunIie
Jla TIOHOBO IMPEy3My TO MPaBO, OHE O MOCTaje TOCIoIapyu YyrOBOpa, YUME
01 My oly3elie HhEroBy YCTaBHY OCHOBY.

[TocToju, nmakie, oydIvieZHAa aHTMHOMHMjAa KOja HAC cClpedaBa Ja
OTKpHjeMo Ko je uyBap ¢eaepanHor yrosopa. 3a llmura, mehyrum,
yIpaBoO Ta aHTHHOMHja YAHH CYIITHHY YCTaBHOI KOHIENTa (eneparmje.
VYkonuko Ta HeOOMYHA BpCTa YroBopa Tpeba Ja ocTaHe BepHa TeMEJHHO]
MTOJINTUYIKO] OITYIIH KOja ra je yCTaHOBHJIA, OHJA ITUTamk¢ BPXOBHOT apOu-
Tpa y HCTUHCKHAM yCTaBHUM KOH(IMKTHMa MOpa YBEK OCTaTH OTBOPEHO.
To 3HauM /a CIOPOBHM MOBOJIOM TIOJIEJIE HAICKHOCTH n3Mely aBa HUBOA
BJIACTH HUKaJA HE cMejy 3a700uTH (HOopMy er3MCTEHIHMjaTHOI KOHQIIMK-
Ta. Y TONUTHYKOj CTBAPHOCTH YyBap YCTaBHOT yroBOpa jeAHOCTABHO ce
He cMe mojaBuTd. Ko oHzma yTBplyje TrpaHuIle JTETUTHMHOCTH MelIama

25 Ibid., 384.
26 Ibid., 389.
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denepanuje y mocaoBe CBOjUX WIAHUIA y CITydajeBUMa er3HCTCHIMjalHe
kpuse? IlImur oxrosapa xa denepanmja Moxe ocTatd (enepanuja camo
JIOK je crmocoOHa Ja m3berHe TakBy Kpu3y. [lutame je, HapaBHO, IITa
oMoryhyje To nzberaBame.

[Mpema [IIMIUTOBOM MHUIILIBEHY, CYIITHHCKA XOMOT€HOCT CBHX JIpyKaBa
YJIAHUIIA je OHO ,,IIITO ONpaBJaBa KOHKPETHH, €T3UCTCHIMjAHU CIIOPa3yM
m3Mel)y aprkaBa WiaHWIA U OCHTYpaBa Jia JI0 KPajiber ciaydaja KOH(IUKTa
nehe nohu y okBupy denepanmje.?” Ta XOMOI€HOCT MOKE OMTH pa3IHyH-
T€ BPCTE, OHA MO)Ke OWTH HAITMOHATHA, PEJIUTH]CKA, KYJITypHA, COIHjaTHa,
KJIacHa WJIA C€ MOXE OJHOCUTH Ha CIMYHE TOJUTHYKE MPUHIUIE KOjU
npeoBnal)yjy y ApxkaBama dwianuiaMa. KIBy9HO je a YKOJIHMKO IOCTOjH
JIOBOJHHO CIIMYHOCTH U3Mely JprkaBa wiaHHIa, oHJa (ellepaiHo Melllame
V BbUXOBE MOCIIOBE HE MOXKE OMTH JJOKUBJHEHO Ka0 CTPAHO WHTEPBEHHUCAHE
Koje obecMHUIUbaBa FMXOBO MpaBo Ha camoonpeheme. CymTHHCKA wC-
TOBPCHOCT CACTaBHHX jEIUHUIA YMHHU T¢ UHTEPBEHIH]E TOJHOIBUBAM U
CIIpedaBa J1a OHE TPOY3POKY]y €T3UCTEHIIN]aTHH KOH(MIIHKT.

Ha npBu mormien YMHU ce 3amMCTa MapaJoKCaiHO 1a wiaHuie Qee-
panmje ycreBajy Jia cadyBajy CBOje HE3aBUCHO ITOJIMTHYKO TIOCTOjaFhe CaMo
3axBasbyjyhu TOMe mITO Cy CiM4HEe. 32 OHE ayTOpe KOjH PazIHMuUTOCT U
IUTypaan3aM BHJE Kao ,,CYIITHHCKY (eepanHy OUIMKY ApymTBa‘?® mopa
nenoBaru 30ymyjyhe To mto Llmut onpehyje dhenepannjy nacuctupajyhn
Ha XoMoreHoctu. Pasmor te 30ymeHOCTH Haja3u ce y Tome mro BehuHa
Hay4HUKa KOjH OJuTyde J1a ce 6aBe ¢enepaain3MoM Io MpaBUiTy U3derasa aa
pasmMoTpu MOryhHOCT n30Hjama er3ucTeHInjadHe Kpr3e, MOryhHOCT Koja
je 3a llImura ommyuyjyha. C jenne ctpane, [lImut *xenu 1a 3Ha KO JOHOCH
OJUTYKY Y BAaHPEIHOM CTamby Y KJIACHYHO] APKaBH, 0K, C APyTe CTPaHe, OH
MUTA IITa MOXKE CIIPEYUTH JI0JIa3aK CUTYyalldje Koja Hy)KHO U3UCKY]je TaKBY
oTyKy y ¢eneparijama. ErsucrenmujanHa Kpu3a Moxxe OUTH pa3perieHa
caMO CyBepEeHOM OJUTYKOM, KOjy MOKe JOHETH Wi (hefepanja nin meHe
Ip>kaBe wiaHuie. be3 003upa Ha TO KO JOHOCH TaKBY OUTYKY, jETHOM Kajia
ce OHa JJOHEece MOJUTHYKA KOeT3UCTeHNH]ja (heaepanrje U leHNX WIaHHIa
BuIie HUje Moryha — wnn ce (emepanuja pacmaga WiK OHA TOHOCH CyBe-
peHy OIyKY, YMMe HMIIue3aBa MOJUTHYKN KapaKkTep HEeHUX WIAHUIIA.

ITocmarpano u3 LlImuroBor yrma, nakie, Ha XOMOI€HOCTH je na
O4YyBa HE3aBHCHOCT CACTaBHMX jEAMHUIA (enepanuje U HUXOBO NPABO
Ha camoonpeheme. Lllta ce, mehyTum, goraha kama ,,XOMOT€HO jeTMHCTBO
Hapoja MpeKopayn TMOMUTHYKE TpaHuIe apkaBa wianuna “?* To je Tpe-
HyTaK Tpujymda aemokparuje. CTBap je, mak, y Tome 1To Qenepanuja
HE MOXeE J1a IPEeKUBHU Taj TpUjyMd Koju je mpeobOpaxkasa y ,,penepanHy

27T Ibid., 392.

28 William S. Livingston, Federalism and Constitutional Challenge, Clarendon
Press, Oxford 1956.

29 C. Schmitt (2008), 404.
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JpIKaBy 6e3 casesnor ocuoBa“.’’ ITobema memMoKparuje J0Kaszyje Tako

Ja je MONUTHYKa KOoersucreHuuja Qenepaunvje U HEHUX HE3aBHCHUX
JpXaBa wiaHULIa Ouia camo mpenasHo crame. lllto Bume gemoxparuja
Hampenyje, TO Ap>KaBe YIaHHUIE TOCTajy Mame HE3aBUCHE U 3allTulieHe
on ¢enepadHUX HMHTEpBEHIMja. 1o 3HA4YM Ja MOJUTHUYKA 3ajeJHHLA
MOXe ocTaTd (enepaiHa caMo JOK He MOCTaHe MOTIYHO AEMOKpAaTcKa,
3aTO IITO JIEMOKpaTHja 3Ha4M ,,MACHTHTET OHUX KOJH BIAalajy M OHHX
KojuMa ce Biaja, ynpaBjbada U OHHUX KOjUMa Ce yIpaBiba, 3allOBEAHUKA
u cienbenuka“.’! TIpema IIIMUTOBOM CXBaTramy, WIY30PHO je OYEKHBATH
Ja Taj WACHTUTET MOXKE MOYMBATU Ha aKTUBHOM ydemhy rpabhana y mo-
IUTHYKOM Tpouecy. Camo je CYIITHHCKa XOMOTEHOCT OHO IUTO MCTHH-
CKU M TPajHO MHUPH Ip’KaBy U APYIITBO. JEIHOM KaJa ce JOCTHTHE TaKo
BHCOK CTENEH XOMOTCHOCTH, BOJba JIPKaBE M BOJbA HAPOJA BHIIE CE HE
MOTY Pa3IMKOBATH. OuunienHo, y TakBoj BPCTH sajez[HHue KOja Io4MBa
Ha yCTaBOTBOPHO] BOJbU HApoJa MOXKE IIOCTOjaTH CaMo jeIHO IMOIUTHYKO
JEAMHCTBO. Y OKpUJBY IEMOKpATCKe (esiepaiHe IpKaBe HeMa BUIIE MecTa
3a MoceOHy MONMUTHYKY €Tr3UCTEHIMjy cacTaBHHUX jenuHuua. [lIMutoBumM
peunma, ..y CTBapHOCTH He [IOCTOjH TMOJUTHYKO APYLITBO WIN YAPYKEHE
Beh camo jenaH MOJMMTHYKU CHTUTET — je[HA MOJUTHYKA 3ajeqHuIa‘.’?
Kama ce KOMIIETHO MOJIMTHYKO jeIUHCTBO AOCTHTHE, (elepaHi yCcTaB-
HHU yroBOp BHIIE HE MOXXe OMUTH YroBOp. YMECTO TOra, OH IOCTaje je-
MOKparcku ycTaB. Yak u ako mpeTrxogHa ¢enepanHa opraHu3arija Moxe
outn yrpaleHa y HOB JpaBHHU 0OJWK, (bereparja ry0u CBOjy CYIITHH-
CKy NPHUPOAY U IpepacTa y KIACHYHY HAL[MOHAIHY IpPXKaBy.

Ucnama Taxo ma je 3a lllmwmra denepanmja ocyhena ma Oyme
npeoOpakeHa y apkaBy. Taj mpeoOpakaj ce MOXE JOTOAMTH y BPTIO-
Iy ersucTeHIMjalHe Kpu3e WIM OH MoOXe npouctehu W3 MOpUPOAHOT
HampegoBama AeMokparuje. Kako na ce ogHOCHMMO Ipema TakBOM 3a-
KJbyuky? OuuIIIeIHO, HE MOXEMO Ta TPUXBATHTH Ka0 HEMPUKOCHO-
BeHy uctuHy. He cmemo ra, mehytum, Hu mpebp30 ondanuTu Kao upe-
neBaHTaH. Hame craHoBumTe je na muTo Buule (eaepaqHd MHCIHOLHU
npeHeOperasajy IlIMuroBa muTama, TO HErOBH aHTU(ENCPATACTHIKA
OJrOBOPH MOCTAjy NMPUMaMJBHBHjH 3a JOHOCHOLE OATYKa.

3. DEAEPAJIM3AM U JELINU3MOHU3AM

Ha cBom myTy mpoyuaBama HpHUPOAE MOJAEPHE JAPKABHOCTH (he-
nepamucty W LlIMuT mpoHanase pasmUYMTE BOJAWYE Y HCTOPHjH IIO-
mutrake mMuciu. OHo mmito cy 3a llImura bogen u Xobc, 3a moxmepHe

30 1bid.
31 Ibid., 264.
32 C. Schmitt (2007), 45.
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teopernuape (enepanusma je Joxan Anrtysuje (Johannes Althusius).>
Hacympor nenm3uonuctuukoj mucnu MaxkujaBennja, bogena u XobOca,
KOja je yTplia IMyT MOJAEPHO] APXKABHOCTH, ANTy3Hje TTOCMAaTpa Pa3HOIH-
KOCT CPEIH-OBEKOBHUX I'pajoBa, OIIITHHA, NPOBHHIMjA, PEruja U Mpo-
(hecHOHATHUX OpraHu3aldja Kao OOrarcTBO KOje IO CBaky IieHy Tpeda
cayyBaTH, a HE Ka0 M3BOP CTAJIHUX CyKoOa M HECTaOMIHOCTH. 3a Hera
j€ TOJMTHKA jeTHOCTABHO ,,yMETHOCT YApYXHBama (consociandi) jbynu
3apaj] yCroCTaB/batba, KYITHBHCAkha U 04yBamba JAPYIITBEHOT )KUBOTA >
AnTtysuje Tako ozxbalryje jeqHOCTaBHOCT U MareMaTH4Ky WU3BECHOCT bo-
JeHOBe M X00COBE ancoMyTHCTHYKE ApkaBe. Ha MecTo mpenBuIjbHBOCTH
JleBujaTtaHoBe CyBepeHE O/UTyKE OH IOCTaBJba aBAaHTYPy HEU3BECHE IO-
JUTHYKE MOTpare 3a OArOBOPOM HA NHUTAmE ILITA je KOPUCHO U HYKHO
3a 3ajeIHUYKU JKMBOT PA3HOIMKHX TEPUTOPHjATHUX M (YHKIMOHAITHHUX
rpyna yApyKeHUX y CBeOOyXBaTHY 3ajeTHHMILY.

Kapn J. ®punpux (Carl J. Friedrich) jenan je o mpBUX MOAEp-
HHUX TeopeTHyapa KOjU Cy TPENo3HaIM JajJeKoCeKaH 3Ha4ya] ANTy3ujeBe
teopuje. [Ipema @puapuxoBoM MUNUBEHY, (heaepanmm3aMm He OM Tpedao
MoCMarpard Kao CTaTW4aH KOHIIENT BEPTUKAIHE IOJele HAJISKHOCTH Y
JIOBPIIICHUM TOJMTUYKAM 3ajeTHHIIaMa, Jp)KaBamMa. YMECTO TOora, ped je
0 TpajHOM TpoLecy ,,peaepann3oBama MOJUTHYKE 3ajeAHULE, OAHOCHO,
mpoiiecy Kpo3 Koju oxpeheHn Opoj 0JBOjeHUX MONMTHYKUX EHTUTETA CKJla-
ma JIOTOBOpE 3apajl MpoHajacka pellicikha, yCBajama 3ajeHUYKUX IOJH-
THKA M JOHOLIEHA 3aje[IHMYKHX OMLIyKA O 3ajeIHHMYKMM HpodiemMuma‘.
Ko je cysepen y takBoM cuctemy? Ha 4rjoj KOHAuHO] OMIYIM CE TEMEJbU
MPEABUJBUBO (PYHKIIMOHHUCAE CIOKeHe 3ajenuuie? dpuapux oarosapa:
,,HUKO He Moxe Outh cyBepeH y denepantom cuctemy. ¢ Kao u [Imur,
u Opuapux je pasymMeo Ja ce CyBEpPEeHOCT HE MOXKe JenuTH, Oymyhu na
OW TO HErHpaJo caMy EeHY MPUPOIY HENEJ/HbUBE U HAJBHIIC BIACTH. YMe-
CTO JIa TIaJiHE Y 3aMKy JIaXKHE JIIJIeMe O TOME Jia M CYBEPEHOCT TPHIaIa
IpkaBaMa win Genepanuju, Opuapux jeqHOCTABHO MPOIIAIiaBa MOTIYHY
HEKOMIAaTHOWITHOCT (heepanu3Ma u cyBepeHocT. bynyhu na denepanu-
3aM TI0YKBa Ha YTOBOPY, MECTO CyBepeHa 3ay3HMa YCTaBOTBOPHA BIIACT, OHA
Koja yroBop caummana. Kao v koj AnTys3uja, Ta YCTaBOTBOpHA BIIACT HE
MPUIajia arncTPaKTHUM TOjeIMHIMMA Beh ocTaje YBEK y Moceay OHHX KO-
JIEKTUBUTETA KOjH CKJIAMajy (henepaiHi YyTOBOP M CEXKY Off JIOKATHUX U pe-
THOHAJIHUX T4 cBe JI0 TNoOanHe 3ajeanurie. CynpoTHO JACIM3UOHUCTHYKO]
soruiy, OpuapuxoBa cIokKeHa 3aje[HUIA HE ONCTaje 3axBasbyjyhu omiy-
11, KOHAYHO] pe4r CyBepeHOr Bianapa. JIumieHa u3BecHocTH, Beaeparimja
OTCTAaHAK CTaBJba Y (PYHKIH]y CIPEMHOCTH CBOjUX CACTABHUX jCIMHHIA

3 Johannes Althusius, Politica, Liberty Fund, Indianapolis 1995.

34 Ibid., 48.
35 C.J. Friedrich (1968), 7.
36 Ibid., 8.
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Jia 3ajeHNYKA MpaBHUjIa UIPEe CTAJIHO M3HOBA Mpuiiarolasajy mpoMeHmHEHUM
JIPYLITBEHUM, [TOJTUTHYKUM U €KOHOMCKHUM IIPUIHKaMa.

Hanujen Enazap (Daniel Elazar) jom jemaH je oJ BaXXHHX CaB-
peMeHnx muciuiaana Qenaepain3mMa Koju je pa3yMeo 3Hauaj AITy3HjeBe
TEopHje 3a pasyMeBambe JaHallber cBeTa.’’ YIpaBo Ha Tpary AJTy3ujeBe
muciu Enazap 3akspyuyje Aa y genepaiHoM cHCTEMY HE MOXKE ITOCTOjaTH
JEAMHCTBEH LIEHTap CyBEpeHe BiIacTu. M3 Tora mpoucxomu pas3ivKOBam-E
HHEIleHTpanu3anuje” u ,JerneHrpanmianyje. HeneHrtpanu3oBaHu, Ha
yroBOpY 3aCHOBaHH (eaepanHu ,,MaTpukc s, cmarpa Ena3zap, omoryhasa
Haj00Jby KOMOWHAIIV]Y CaMOyTIpaBe | 3ajelHUYKe yIpaBe usMel)y cacras-
HUX jeAMHULIA TIOTUTHYKE 3ajeTHHLIE.

Mebhy JpyTe (enepanucTHuKe HeNpUjaresbe JCIM3MOHMCTHUKE
JIOTUKE MOJAepHe npkaBHOCTH craga W Buucent Octpom (Vincent Os-
trom). JIpxaBe cy 3a mera caMmo ,,(aycToBcke Harogbe Koje KOpHCTE WH-
CTpyMEHTE 3J1a Jla Ou TmocTUrie A00po, oOMamyjyhu Ha Taj Ha4YMH JbyIe
u crBapajyhu TpajHe 3abmynme u camo3abmyae y TODIeAy yIpaBibama
JbyAckuM cTBapuma‘“.’® 3a Octpoma je cam TepMuH ,,peaepaina apixKasa‘
okcumopoH. [locroje ,,penepanHa apymTBa Kao caMOyIlpaBHa JIpymiTBa“
U ,JpyIITBA KOjuMa ympasiba apykasa‘.*? TTojeqMHIN U KOJEKTHBH KOjH
YUHE ayTeHTU4HO (ellepallHO APYIITBO CTAJHO M3HOBA IpOHAla3e HOBA
MpaBUJIa MOJIUTHYKOT OJUTy4nBama yuehn U3 HCKyCcTBa MPETXOTHUX Tpela-
Ka JIPYIITBEHOT OpPTaHU30Bama. Y TaKBOj CIOKEHO] 3ajemauiy, LIIMuToBo
MUTakE KO JOHOCH OIYKY Y BaHPEIHOM CTamby 3aMCTa II0CTaje M3JIHIIHO.

AHanu3zoM panoBa caBpeMeHUX (eAepalUCTUUKHX ayTopa WH-
CIOHUpHUCAHUX AINTy3WjeM, MOXXEMO H3ByhHM HEKONHMKO 3aKjbydyaka KOju
ce cynporcraBibajy llIMutoBuM yBuauma. [IpBU ce OJHOCH Ha MHUTAHkE
yCIIOCTaBJbamba MONUTHYKOT jenuHcTBa. J{ok je 3a IlImura xoMoreHoct
omtyuyjyha nmpeTnocTaBka jeAMHCTBA, (enepaincTH OaroBapajy aa demae-
PaJIHO JEIMHCTBO 3ayBEK 0CTaje HEM3BECTaH UCXOJ Ipolieca Jenoepaliyje
U 1moTpare 3a KoMmmpomucoM. ,denepanuzam je 00CNeKEH CTaIHUM
JaBamkeM M ONy3MMameM u3Mel)y WHKITy3uBHE 3ajefJHALE W HEHHX Ca-
CTaBHHX [IeJI0BA, U OBa OpraHcka Mel)y3aBHUCHOCT, capaima U pa3MeHa
YHHM YHUBEP3aJIHO HAuelslo MOJMTHUKe opranuszanuje.“! ITocMarpano us3

37 Daniel J. Elazar, ,,Althusius and federalism as grand design®, Konsens und kon-
soziation in der politischen Theorie des fruhen Féderalismus (Hrsg. Giuseppe Duso, Wer-
ner Krawietz, Dieter Wyduckel), Duncker & Humbolt, Berlin 1997.

3 Daniel J. Elazar, ,Mason versus Madison: Developing an American Theory of
Federal Democracy®, Federalism: The Legacy of George Mason (ed. Martin B. Cohen),
University Publishing Association, Fairfax 1988, 97.

3 Vincent Ostrom, ,,Where to Begin®, Publius 2/1995, 58.

40 1bid., 54.

41 Carl J. Friedrich, ,,Federal constitutional theory and emergent proposals®, Fed-

eralism, Mature and Emergent (ed. Arthur W. Macmahon), Doubleday & Company, New
York 1955, 513-514.
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ImuToBOr yria, 100pa BoJba 3a KOMIIPOMHCOM HITy30pHA j& YKOIHKO Y
(denepanju He TOCTOjH CYIICTaHIIMjallHA XOMOTEHOCT. ,,[aMo TIe HeMma
CYICTaHIMjaJlJHE XOMOTCHOCTH, CIopasyM o (enepanuju HpencTaBba
HECYICTaHIMjaIHH, JTAXKHU U CPaMOTHH 4uH.“? To ce HapaBHO KOCH ca
MO3UIMjOM TpeMa KO0joj KJbYYHH CacTojak (elepaluCTHIKOT jeTMHCTBA
YUHH BEPHOCT (heiepalncTHYKoOM OyXy Ja Ce€ CTalHO INpOHaja3e HOBH
YCTaBHM HaYMHH OCTBapHBamba 3ajeTHUYKHX IIMJbeBa U NOTpeoda.

Ha mnurame onmHoca m3mely ¢denepanusma u gemokpatuje ¢e-
JEpaNrCTH HyJE OAroBOpe KOjU Cy CYIUTHHCKM cynpoTHd llIMuToBOM
cxBarawy. Jlok IlIMut cmaTtpa na ¢enepanuja He MOXe OMTH JAEMOKpart-
cka, Opunpux TBpAM Ia JeMOKpaTHja W QeaepanuzaM IMOApa3yMeBajy
jemHo Apyro u 1a jeaHo 6e3 apyrora yommTe W He MOry jaa moctoje.®’ 3a
mura y denepauuju yBek mMoctoju MOryiHOCT Ja Hapo[ MOCTaHE CBe-
CTaH CBOT MOJIMTHYKOT MOCTOjarkba M IOYHE JAa JieNlyje Kao jeAMHCTBEHA
Hanuja. OcTBapuBame T€ MOIYHHOCTH YCJIOBJBEHO je NMpOMEHama Io-
JUTUYKUX U TEONOJIMTHUYKHUX MPWIMKA. JeTHOM, MaK, Kaja jeJUHCTBEHU
HapoJ Mpey3Me YCTaBOTBOPHY BJacT, Qefepaunuja npecraje Aa MOCTOjU
n OuBa mpeobOpakena y deaepanny apxkasy. OHo, mak, WTo ¢enepanu-
ctuMa omoryhasa na momupe (be;[epaJImaM U JEMOKpPAaTH]jy jecTe YIpaBo
TO IITO OHW oxdalyjy camy HJejy HapoIHE CyBEpPEeHOCTH, 3aMeH>nyhM
10jaM jeIUHCTBEHOT Hapo/a IUTypajiu3MoM rpyma. ,,CBe WTo je NoTpeOHO
jecrte Aa ce MpUXBaTd Ja 3ajara rpymna mojeaunana Al, A2, A3... u apy-
ra rpyna b1, B2, B3... ‘npunaxa’ He camo 3ajenHuun A u 3ajesHunu b
Beh ncroBpemeno u 3ajequunm Ab, koja ux 00e ykipydyje, Ipu 4eMy ce
noapasyMeBa J1a OHO IITo onpelyje 3ajenHuIe jecy 3ajeqHUUKe TOTpede,
LWJBEBU UTH. 4

AnTy3WjeM HalaXHYTH caBpeMeHHU (edepaluCTUYKH ayTopu H3-
HEIPWIH Cy 3aKcTa JOTWYKH KoxXepeHTHe oaroBope Ha llIMutoBy dene-
panHy mwiemy. 3a paznuky of Llmura, BUX He 3aHMMa W3Y3€THU CIIydaj
rpynucama HpI/I_]aTeJI)—HerI/IJaTGJB Kao MPETIOCTaBKa YCHOCTaBJbakbha
ozmyqy]yher JEIMHCTBA KOje MpeBa3uiia3y IyKo IPYIUCame JPYIITBEHUX
opranu3zaija. 3a (erepalIucTUUKO CXBaTambe MOMUTUKE pa3iinka u3mehy
JelleHTpaIn30Bane ApkaBe, (enepaiHe ApikaBe, JUIe Hapoia, 11apcTBa
WK MYKOT CHCTeMa Jp)KaBa HHUje y TOME IITO HEKe OJ THX 3ajeqHHIa
NpeACTaBJbaj)y OANydyyjyhe NONMTHYKO jemMHCTBO a Opyre He. YMe-
CTO TOra, MOCTOjU CaMO pasiuka y ,,CTylbY OJHOca u3Mel)y BiIacTu u
TEpPUTOPHjE KOJOM C€ yNpaBba; MPH YeMy JBa TPaHUYHA CIIydaja, KOM-
IUIETHO jJEMHCTBO M KOMILUIETHA Pa3/IBOjEHOCT, MPECTaB/bajy caMo Map-
ruHande dase*.®

42 Schmitt (2008), 395.
4 Friedrich (1955), 519.
4 Ibid.

4 Ibid., 515.
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Hacympor LImuty, denepanuctu He HacToje 1a HOMUPE aHTUHOMHU] €
¢enepanuor konnenTta. lllTaBuire, aHTHHOMU]jE, TEH3H]j€, HECUTYPHOCT H
HETPeIBUJBUBOCT CBAKOI MCTHUHCKOI TIpolreca Qenepanusanuje Tpeda
pa3yMeTH Kao eMaHIUIIaTOPCKH MOTEHIMjall KOji Tpeba cadyBaTH MO CBa-
Ky neny. [IpuxBaruBmm unejy dbeneparnmje kao ,,MaTpukca®, penepaructu
nomyT @punpuxa, Enazapa u Octpoma ynasze y cykoO ca CBUM TeMEJbHUM
MojMOBHMa MozepHe IpxaBHOCTH. CyBepeHa OIUIyKa ce 3aMemyje Mpo-
necom (enepanmsanuje. Ha Mecto XoMoreHOCTH cTyna OeckpajHa moTpa-
ra 3a KOHCEH3yCOM M3Mel)y cBeoOyXBaTHE 3aje[JHUIIC U FCHUX CAaCTaBHUX
nenoBa. JleMokparHjy mojMibeHy Kao MICHTHTET Blajgapa M OHHX KOjuMa
ce BIaja 3aMemyje IUTypaju3aM TEPUTOPUjATHUX ¥ (YHKIMOHAITHHUX
UHTEepeca.

Peujy, HajBayKHMjU MTPEACTABHULIM CaBpeMEHE MUCIHU O (elepanns-
My MOKYIIaBajy Ja HaM KaXKy Ja YKOJIHUKO Ce€ OCI000IMMO PUTHIHE JIO-
ruke unu-unu bogena, Xo6ca u IlIMuTa, MOXXEMO OTKPUTH YWTaB HOBU
CBET MOTYhHOCTH 3a HpOIIMPEHE AEMOKpPAaTHje W KOHCTHUTYLHOHAIH3MA
C OHE CTpaHe rpaHUNa HALMOHAJIHMX ApkaBa. [luTame je 3amro OucMo
UM BepoBaiy. [10CTOjU JIM HEIITO YUCTUHY BPEOHO IITO MOXKEMO H3TY-
OWUTH YKOIMKO pa3iBOjUMO 3ajeHULE y KOjUMa KUBHMO OJ I0jMOBa Ha-
POZHE CyBEpPEeHOCTH, UyBapa yCTaBa, KOHAYHE OAJyKe WM oaiydyjyher
MOJMTUYKOT jequHcTBa? TpakuTH OAroBOpe MCKJbYYHMBO HAa HOPMATHB-
HOM HHUBOY aHaiu3e Owio OM MOTPElIHO KOJIMKO M JIAKO M IOBPIIHO.
Behuna nanammux ¢enepaivcra ucysuiie Op30 je mporniacuia mooemay
eMaHLUIaTOpCcKe BHU3Mje OecKpajHOr mpoueca Qenepann3anuje MONu-
TUYKHX 3ajeanuua Haja LlIMuToBuM KOHIENITOM (penepauyje Koja mounBa
Ha CYIITMHCKO] XOMOTE€HOCTH CBOjUX Jp’KaBa WiaHWIA. Y OBOM WIAHKY
OupaMo Apyraudju myT. YMECTO Jla Ta MUTama peliaBamMo 3ay3umajyhu
WCOJIOUIKY TMO3MIHjYy, OKpeheMO ce MCTOPHjCKOM MCKYCTBY aMEpHUUKe,
HeMauKe, MIBajIapCKe U jYrOCIOBEHCKe (eiepannje Kako OUCMO BHICIN
1ITa HAM OHO TOBOPH O OHOCY (enepann3Ma U JeUU3NOHU3MA.

4. MOXE JI ®EJIEPAJIN3AM JIA TIPEXKUBU
JNELW3NOHI3AM?

TeopHjcKku U MPaKTUYHN OATOBOPH HAa TEMEJbHE TUJIEME MTOJTUTHYKE
MUCIH KOjH Cy NpoHal)eH! y mpolecy U3rpaime MOACPHUX HALIMOHATHUX
Jp>XaBa HUCY OWJIM Ha pacroiaramy apXUTeKTama CI0KEHUX MOTUTHIKUX
3ajefHUIA. 3a pa3NuKy O] MOIEpHUX Ap)KaBa, (erepauuje cy HacTajane
VAPYKMBamkEM MPETXOAHO CYBEpEHHX M He3aBHCHUX eHTuTera. Crora cy
OHE MopaJie MPOHAJIA3UTH COICTBEHE HAYMHE Aa pa3pelle aHTHHOMH]jY
nzmely cnobozme u mopeTka, la ycrocTtaBe JEeMOKPaTHjy W H3rpaje Ha-
OUOHAJIHO JEMHCTBO. YTpaBo 300T TOra je 3Ha4ajHO HCIUTATH Kako ce
TakKkBe 3ajeHHUIE HOCE ca TEOPHUjCKUM HM3a30BOM ayTopa 4Hja je MHCAo
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Pa30TKpHIIa OHO MPAaYHO Y TIPHPOIU MOZIEpHE Ap>kaBHOCTH. [TocTaBibamo,
nakie, cnenehe nmurame: 1a M HaM aMEePUIKO, jYTOCIOBEHCKO, HEMadKo U
IIBAjIIapPCKO MCTOPH]CKO MCKYCTBO TOBOPE HEIITO BaKHO O (eepannsmy
mro llIMuToBa ycTaBHa Teopuja He ycreBa qa o0jacHu?

Ilpema cxBaramwy (enepanusma Kao mpolieca, HE MOCTOjU jacHa
TUHHUja KOja pasrpaHMYaBa caBe3 ApxkaBa, ¢enepanujy u deneparHy
IOpxaBy, Oynyhu na cy To camo pasiMuuTe eTane MOCTENEHOr Ipoleca
(denepainzoBama MOJUTHUKE 3ajeanulie. [locMarpaHo ca TOT CTaHOBUIII-
Ta, HeMa nmoTpede onpehuBaru npBeHe NIHMHUjE KOje ce HE CMejy TpeKopa-
YUTH YKOJIMKO ycTaB Tpeba Ja ocTaHe BepaH yTemelbyjyhoj MOoNuTHYKOj
OJUTYIIM KOja Ta je YyCTaHOBHJIA. YKOJIMKO ce, HauMme, (hefepanuzaM MojMu
Kao TIpoIiec, OH/Ja MUTamke YCTABHOT YyBapa NOCTaje H3IHUIIHO. Y Cllydajy
Cjenumennx Amepuukux [pxasa npenas og Oapenada o koHdeaepauuju
Ha YCTaB 3aucCTa HHUje OIpEeAHO KOHAYHOI apOWTpa YCTaBHHX CIIOpPOBA.
MehyTtuM, manexo ox Tora Ja je HacTaHak amepuuke (Qeneparuje yqu-
HHO W3JIMIIHUM THTamke dyBapa ycraa. llltaBumie, To murame ce y
nereHrjaMa HakoH ®utanenujcke KOHBEHIMjE€ HAIIO Y CaMOM cpe-
JMIITY CBUX BEJIMKHX TMOMMTHYKUX cropoBa.** OueBn ocuuBaun CAJ]
HHUCY YCIENH J1a CIpeye 1a NUTamke oee BiacTi u3Mely denepauuje u
HBCHHUX CAacTaBHUX jeIMHUIIA MTPepacTe y MuTame 0 cyBepeHocTH. [locma-
TpaHO Kpo3 MPU3MY TOKTpWHE O mpaBuMa Apxasa [lona Kamxyna (John
Calhoun), monuTHyky KOHQIUKTH 300T yBOhemwa 3alITMUTHUX LApUHA U
POTICTBA TIOCTAjy Pa30pPHU YCTaBHU KOH(IMKTH KOJH W3HCKY]Y WIIH-WIN
BpCTy paspeinerma.’’ MelhyTum, y ycIoBHMa HEMOCTOjama CyIITHHCKE XO-
MOTECHOCTH, TaKaB BH]| pa3pellckha HY)KHO yrpo)KaBa OCHOBHE BPEIHOCTH
W mocebaH HauWH XMBOTa HEKUX 4WiaHWIa (enepanuje. 3a AMepHKaH-
IIe TOT BPEMEHa O4YyBame MOJUTHYKE CAaMOCBOJHOCTH HUXOBHUX Jp)KaBa
OWJIo je HewmTo 3a IiTa BPEIM >KPTBOBATH KUBOT y pary. [lakue, Ty ce
WIaK pajuiao o IpBeHUM JguHUjama. [Ipobiem je 6Mo y ToMe IITO je 3a
npxxase CeBepa u apkaBe Jyra pBeHa JIMHUja 3HAYMIIA CYIITHHCKHU pa3-
JUYUTE CTBapu. TeK MOWITO je MUTamke CYyBEPEHOCTH Pa3pelIeHO CHIIOM
Ma4ya M orma y I['pahanckom pary 1861-1865. rogune, YeraB je koHau-
HO 0OMO CBOT HEMPUKOCHOBEHOT 4yBapa y Jiuky BpxosHor cyma CAJL.*
CrBap je, mehyTuM, y TOME IITO TO BUIIE HUje OMO MCTH YCTaB, KOjU HE
MpEeJCTaBsba ,,HA HAIMOHAIHU HU (elepaiHi yCTaB , KAKO CYy TO 3aMHC-
JIWIIA OYeBU ocHUBauM; of [ pahaHckor para To je Hajupe HAITMOHAIHH Ta
Tek oHJa ¢enepanuu ycras. Hu CAJl Buie HECY Oniie MCTa MOMUTHYKA
3ajennuia. To Buiie Huje Ouna denepanuja Beh cyBepena aprxara.

46 Charles Beard, Mary R. Beard, History of the United States, New York 1921,
285-343.

47 John C. Calhoun, ,,On the relation which the states and general government
bear to each other”, Theories of Federalism (eds. Dimitrios Karmis, Wayne Norman),
Palgrave, New York 2005.

4 Andrew Glencross, What Makes the EU Viable? European Integration in the
Light of the Antebellum US Experience, Palgrave Macmillan, New York 2009, 59.
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VY momieny MOJMUTHYKE KOST3UCTEHIMje (efepaluje u heHUX uia-
HUIIA, UCIIOCTABUJIO CE Jla CACTaBHE jEJMHUIIC HUCY YCIele Jia cavuyBajy
CBOj JApXKaBHU KapakTep 300T CBOjUX CYIPOTCTAaBJLEHHX CXBaTama O
Tak0 TEMEJbHOM BPEIHOCHOM IHMTalky KaKBO je OWIIO POICTBO. 300r
HETOCTOjarba CYIITHHCKE CIMYHOCTH Jp)KaBe HHUCY ycresne aa u3oer-
HY €r3UCTCHLMjallH KOHQIUKT, Ydju he MX MCXO TPajHO JIMIIUTH IO-
JUTHYKE ersucTeHnuje. [TuTame MONMMTHYKE HE3aBUCHOCTH W TIpaBa Ha
camoonpeheme cacTaBHUX jeqUHHIIA aMepHuke Qenepanuje Ouhe Ha-
KOH TpahaHCKOT paTta TpajHO CKHMHYTO ca AHEBHOT pena. Mcry cynOuny
MMaJio je W muTame oaHoca mMmehy denepannsma u nemokparuje. Ha-
koH JlunkonHoBe (Abraham Lincoln) patHe moOene, aMepUYKH HApPOI
NOCTaje HeMPUKOCHOBEHM HOCHJIALl yCTAaBOTBOpPHE BiacTu. [pkaBe wia-
HUIIC HE CaMO JIa BUIIIC HUKAJ HUCY OJUTpaie KIbYYHY YIIOTY Y YCTABHUM
TpaHcdopmanrjama Beh cy BpeMeHOM H3ryOnie U aMOHuIujy Aa TO YHHE.
VY nepuomuma HOPMAITHOT (YHKIIMOHHCAkha CUCTEMa Ta TeMEJbHA YCTaB-
Ha TpaHchopmaiuja o deaepalyje Ka JeMOKPATCKOj APKaBH OCTaje 3a-
MaCKHpaHa Ca4yBaHUM WHCTUTYLIUOHAJIHUM CUCTEMOM XOPU3OHTAJIIHUX U
BEPTUKAJHUX KOYHHIIA U paBHOTEexkA.* UnbeHHIIA 12 aMePHYKa MTOTUTHY-
Ka 3aje/[HUIa TIOYMBA HA BOJBU JSIMHCTBCHOT HApOJa MOCTaje BUIJbUBA
caMo y M3y3eTHUM YCTaBHUM MOMEHTHUMa Kao mTo ¢y New Deal pedop-
Me, KaJla ce OCHOBHA yCTaBHA MpaBmiIa Memwajy.”’ YIIpaBo TH PeTKH, aApa-
MaTU4HU ,,yCTAaBHH MOMEHTH" yOenpuBo moTBplhyjy na y cimydajy CAJ]
(enepanyja yUCTUHY HHUje ycrena Aa MPeKUBH TpujyMdp IeMOKpaTHje.

IIpema TekcTy ycTaBa M MUILBEHY HBETOBUX INIABHUX TyMaua,
jyrocioBeHcku (epepanuzaMm je OMO 3aMHIBEH Kao MPOIEC KOjU II0-
cTerneHo Tpeda Jia MPOKUCXOIH OCTBapUBambeM GeckiacHor apyiTsa.’! Taj
0COOHTH KOHIIENIT (efiepannuzma momepa Q)OKyc ca oHora mrTo je Beh Ty u
Tpeba na Oyne CauyBaHO — MOIMTHYKO MOCTOjame MOjeANHAYHUX WIAHHIA
dbenepaije 0CBOjeHO 1 OMOPABLEHO Y3 BEJIUKE JbYACKE )KPTBE Y TOKY Ha-
[IMOHAJHUX OCJIO0OIMIauKUX PaToBa — Ka HEYeMy IITO TeK Tpeba CTBO-
pHUTH — IPYIITBO Koje 0e3 ApkaBe ynpaiba camo coooM. [TocmaTpaHo u3
TOT yIJIa, CaM I0jaM yCTaBHOT 4yBapa IMocCTaje OECMUCICH U UCTOPHjCKU
perporpanas. McTo Baxu U 3a MUTamkE CYIITUHCKE XOMOT€HOCTH YJIaHU-
na denepanyje, koja y ciydajy Jyrocinasuje Huje Ouia UCTOPUjCKU 3a1a-
Ta. YMECTO TOra, IpeMa 3BaHWYHO] YCTaBHO] BU3HjH, UCTUHCKA CIMYHOCT
CTaHOBHHMINTBA TpeOaio je Ja ce MojaBu TeK Y TPEHYTKY Kaja eaepainu
MPOIIEC CTUTHE 70 Tauke y kojoj hie Cpou, Xpsaru, Makenonuu, CiioBeH-
1y u LpHOropiu mocraru CHpeMHHU Jia MPEBIaaajy CBOj¢ HAI[HOHAJHE,

49, Fabbrini (2007), 141-171.

50 Bruce Ackerman, We the People. Foundations, Harvard University Press, Cam-
bridge, Massachusetts — London 1993.

1" Dejan Jovi¢, Yugoslavia: A State That Withered Away, Purdue University Press,
West Lafayette, Indiana 2009.
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peMTHjcKe, KYATypHE M je3WdKe pasinke.’? YV CBakoM Ciiydajy, YIPKOC
TOME IIITO HUje UMaja YCTaBHOT 4yBapa HU XOMOTEHOCT, Ta CBOjEBPCHA
CJIOXKCHA 3ajeIHUIA TT0Ka3aua ce COoCOOHOM Ja MIOMOHOCHO (YHKITHO-
HUIIIE JIelieHrjamMa. 3Ha4YH JIK TO 1a HaM jYTOCIOBEHCKO HCKYCTBO TOBOPHU
HEIITO HOBO O (efepanusmy, Henrro mmro [IIMuroBa ycTaBHa Teopuja He
MOXe Aa o0jacHu?

OnroBop je, unak, ogpeyad. lMako jMIIeH CBOT 4yBapa, jyrocio-
BEHCKH YCTaB MMao je CBOI' rocrofapa, KOju je cTajao M3Hal Iera Kao
HETPUKOCHOBEHN KOHaYHU apOUTap CBUX YCTaBHHUX cliopoBa. buiu cy 1o
KomyHuctiuka maptija u meH noxuBoTHH Boha Jocun Bpos Turo. 3Ba-
HUYHH YCTaBHHM KOHLIENT (heepalyje Kao Heuera MITo ce TPajHO HajasH y
HacTajarby YUMHHO j€ HEMOTYRNM pa3iuKoBambe n3Mel)y HOpMasTHOT CTamba
U cTama ersucTeHuujaine kpuse. To je mapTHjckuM eaurama oMoryhuino
JIa y CBOjCTBY ,,CYBEPEHHX IHKTATOpa“>> HEMPEKHIHO MEHajy 0J03r0 OC-
HOBHY IpUpoAy ycTaBa Qeaepalyje U ycTaBa HEHHX pKaBa WIaHHULA.
Melhytum, HakoH TutoBe CMpTH, MHUTamke KO Tpeda a Hacieau YIOory
YCTaBHOT' TOCIofapa IoYeso je Aa AENd YIpaBjbadKe eIUTe U3 PaziHyH-
TuX penyonuka. Kaga cy ce koHauHO permyOiuKe AOKomaje yjaore ycTas-
HUX rocrnozaapa, geaepaiuja ce pacana, MoKa3aBIId TaKo Ja je uiax ouia
oHo 1To je lImMut Ha3Bao ,,00MamyjyhiuM U IPUBHIHUM MOCTIOM.

[Murame mapasnenHe KoersucTeHuuje Geaepanuje 1 lHEHUX CaCTaB-
HUX jenuHHIa y JyrocnaBuju OHJIO je Ayro MacKHpaHO yCTaBHOM HJIEO-
JIOTHjOM Koja Ta je yumHmia OecrpenmeTHuM Oynyhu ma je nprxaBa Kao
TaKBa Ha Kpajy Tpebano ma ogympe. Umak, jeqHOM Kazma ce TO THUTamke ca
BUCHHA HJICOJNIOIIKAX paclpaBa MPEeMECTHIIO Ha YBPCTO TJIO TOJUTHYKE
CTBapHOCTH, MCIIOCTABUIIO CE€ J]a UCTOPHjCKe, HAIIMOHATIHE, PEIIUTHjCKE U
KyJITypHE pa3lIMKe CACTaBHUX jeAWHHLA (enepanuje NpeacTaBibajy He-
IPEMOCTHBY TMPEIPEKy OvyBarby MOJUTHUYKOT jeAnHCTBaA.>* MIcTO Baxu u
3a omHOC M3Mely denepanusma u geMokparuje. Jlok je cuctem QyHKIHO-
HHCA0 MPEIBUIJBHBO, ITTABHH JIOHOCHOIH OJUTyKa MOIIIU Cy J1a TIPHKa3yjy
moce0aH jyrocjaoBEHCKA MOZET ,,caMOyIpaBHOT deaepain3Ma™ Kao
WCTOPHjCKH HAMPEIHUjU Off OHOT KIIACHUYHOI, KOjU MOYMBA HA KOHIICTI-
Ty demos-a Kao jeAMHCTBEHOT Hapona. MelyTum, y cuTyauuju kana je
criopasyMm m3Mmel)y Brnamajyhmx enmra mocTtao HENOCTHIKAH, Taj HaBO-
JTHO HAIlpeIHH CHCTEM JEMOKpaTHje IO0Ka3ao ce HEMONHUM Ja OIroBO-
pHY YaK ¥ Ha HAjCKpOMHHjE 3aXTEBE W MOTpede CTAaHOBHMINTBA. EnmuTe Cy
Tako Owie mpuHyheHe Ja ce OKpeHy KIaCHYHOM MOJIENy JeMOKpaTHje.
Mebhytum, Oynyhu na je demepanHu ycTaB CMECTHO ILHJb OCTBapema

52 Edvard Kardelj, The Nation and Socialism, Socialist Thought and Practice, Bel-
grade 1981.

53 C. Schmitt (2014), 112-131.

% CnoGoman Camapuuh, Jyeocnasuja nped uckywersem gedepanusma, Crpydma
kmura, beorpax 1990.
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MCTUHCKE XOMOTEHOCTH JyrocioBeHa y JTaleKy M Heu3BecHy OyayhHocT,
jeIrHa XOMOTEHOCT KOja je ennTaMa OCTalla Ha pacroiaramy Onia je Ha-
IIMOHAJTHA XOMOT€HOCT II0jeIMHAYHUX PeryOiaruKa. YIIpaBo cy Ha TOM OcC-
HOBY Hapoau Jyrociasuje KOHaYHO NPUrpabuiIn ycTaBOTBOPHY BIACT. 3a
BUXOBE HAIIMOHAJHE JIHJEPE TO je 3HaUMIO TpUjyMd aeMokparuje. CMpT
jyrocnoBeHcke (eaepaiuje Ouna je HermocpenaH UCXo/ TaKBOT Tpujymda.

Hacynpot ycraBnoMm wnckyctBsy CAJl, Hemauko yjenumeme 1871.
TOJMHE OAMTpasio ce 0e3 BeIMKUX Jebara 0 MpaBoOM HOCHOLLY CyBEpEHO-
CTH W YCTaBOTBOpHE BiacTu. VcTH je3nk, Kynrypa u o0M4aju, 3ajeqHo ca
KOJICKTUBHUM HCTOPHjCKUM cehameM Ha 0CIIo00aMIavke paToBe TPOTHB
Hamoneonose ®panirycke, OWaM Cy IOBOJBHHM Jla ONpPaBlajy MOJUTHY-
ko jenuHcTBO Hemamna. CymTHHCKa XOMOTE€HOCT CTAaHOBHHMIITBA Ouia je
Takohe TOBOJbHA J1a MPEMECTH NpoOJieM yCTaBHOT dyBapa Ha Oe30emHy
pasnajbuHy Ol APYIITBEHO-TIOJIMTHYKE CTBAPHOCTH a J1a Ia MPUTOM HE
pemn. Ilurame momene 3amaraka m3mely denepanmje n mHEeHUX YIaHU-
1ma OWiIo je o caMor IoYeTKa IMOBe3aHo ca yHampehemeM ehHUKacHOCTH
YIpaBJbauKoT Tpolieca. Hacynmpor amMmepuykoM UCKYCTBY, TUTAHE HYKHOT
ymBa Qeepanuje y yHyTpallbe MoCIoBe Ap)KaBa WiaHWa HUKaJ HHje
npepacio y HepaspeinBu KOHGIHKT 300r cyBepeHocTu. Par msmely
[Ipycuje u Aycrpuje 1866. roqrHe HUje UMao Be3e ca MUTakeM KOHAYHOT
apOuTpa y ycTaBHUM criopoBuMa m3mel)y denepariije 1 leHUX WIaHUIIA.
‘YMecTo Tora, IMOCTaBHIIO CE MUTAE YHjH Iap OW, IPYCKHU WITH ayCTPH)CKH,
Tpebalo ja mpecTaBiba YjenubeHy MOMUTHYKY BoJby Hemaria.

OTKIIOHUBIIN MOTYhHOCT M30HMjama er3UCTCHITN]THOT KOH(MIMKTa
Ha 0e30e/Hy YNasbeHOCT Off MOJHMTUYKE CTBAPHOCTH, CYIITUHCKA XOMO-
TeHOCT WwiaHuIa deaepanyje oMoryhmia UM je Ja cadyBajy CBOj CTaTyc
npxapa. CBecTaH Jla HAIlMOHATHO jeAMHCTBO Hewmara mounBa Ha Hede-
My TpajHOM, ITO OONWKY]y myOoke cmie mcropuje, busmapk (Otto von
Bismark) Huje 6mo mpuEMOpaH 11a jeITHOM 3a CBarma pa3pelu MUTame Cy-
BEPEHOCTH M TaKO YKWHE HE3aBHCHO IMOJHMTHUYKO MMOCTOjabe CTapUM He-
Ma4yKuM MOHapxvjama. YIpaBo j€ CYICTaHIMjadHa XoMoreHocT Hemara
oMoryhuna J1a ce TOJMTUYKA M aJMHHUCTPATUBHA ayTOHOMHja ApiKaBa
HE JTOKMBE Kao TPETHa MOJUTHIKOM jeMUHCTBY (henepanuje Beh kao wH-
CTPYMEHT e()UKACHH]eT OCTBapHBamha HEHUX HAjBAKHUJUX JPYIITBCHUX,
0e30eIHOCHUX, EKOHOMCKHX M IOJUTHUYKUX L[UbEBA.>°

Ocrajyhu JojanHu CBOjUM MOHapcuma, KOju cy UM o0e3behuBann
CUTYPHOCT U €KOHOMCKH TpOCIIepuTeT BekoBuMma, Hemim koju cy ce 1871.
TOIMHE HAIlUTM Y jeqUHCTBEHOM PajXy HHCy mMaii aMOWIHjy Ja Tpey3Mmy

35 Hans Boldt, ,,Federalism as an Issue in the German Constitutions of 1849 and
1871%, German and American Constitutional Thought (ed. Hermann Wellenreuther),
Bloomsbury Academic, New York — Oxford 1990.

3% Daniel Ziblatt, The Formation of Italy and Germany and the Puzzle of Federal-
ism, Princeton University Press, Princeton — Oxford 2006, 32-56.
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YCTaBOTBOPHY BIACT. JeTHOM KaJia Cy OJUTYYHIIM J1a KOHAYHO IPpUXBATe Jie-
MOKpPAaTCKH TPHHINI, YcBOjuBIIM y Bajmapy Ycras 1919. rogune, oHu cy
TO YIUHWIH W30eraBajyhu ersuctennyjatan KoHGIUKT n3mehy denepanuje
U BCHHUX Jp)kaBa 4wiaHuna. HacympoT aMepuykoM W jyroclIOBEHCKOM
Cllydajy, WiaHHIle HeMadke (eiepairje MUPHO Cy ce OJpeKie 3HAYajHUX
VIpaBJbaYKUX OBJamhea W HE3aBHCHOT TONUTHYKOT TOCTOjarba 3apaj
OCTBapHBarba MOTIYHOT HAIIMOHATHOT jeUHCTBA. AMEPUYKH HAPOJ je& MO-
pao na rmpolhe kpo3 kpBaBu rpal)aHCKu para Kako Ou YCTaB yYUHUO MPBO Ha-
[HOHAJHUM, a TeK oHJa (eneparauM. HeMiy cy mocraiy HOCHOIH yCTa-
BOTBOpDHE BJIACTH 3axBaJbyjyhu TpUpOTHOM pa3Bojy neMokparuje. Mmak,
OHO IITO HEMA4YKO UCKYCTBO YMHH CIIMYHUM aMEPUYKOM H jyrOCIOBEHCKOM
jecre To WTO je TpHjyM( JEMOKpaTHje 3HAYMO WIIYE3aBABE HMCTHH-
cke ¢eneparje. Ilomro je neMokparnja 3aMeHWIa MOHApXHjy, HeMadKa
¢enepanyja je MUPHO MPeoOpakeHa y CYBEpPEHY IpKaBy cauyBaBILH CaMO
HEKe 0] eJIieMeHara MmpeTxoaHe (denepaiHe CTpyKType.

W3 npeTXomHUX peloBa CleAu Ja UCKYCTBO aMEpHYKe, jyroCciIoBe-
HCKe U HeMmaduke (Qezepaiyje He NPOTHBYPEYM INIABHUM 3aKJby4LlMa
[IImutoBe yctaBHe Teopuje. HucMo y3enm y pasMmarpame HOPMATHO
¢dyHKIMOHKCake THX (epepanHux cucrtemMa Oynyhu ia To yomiuTe He 3a-
Huma [lImura. Taj kTacHYHM MUCTHIIALL JPKABE M MTPABa JKEJIU J1a OTKPHUje
mTa ce Jelniapa ca ¢enepanyjaMa y CHTyalldjyd €r3UCTCHIIMjaTHE KpH3e.
Hac, nak, 3aHMMa MOCTOjH JIM HEKa CIOKEHA MOJMTUYKA 3ajeTHHUIA Koja
4nHA M3IUIHEM [IIMUTOBO OMHUJBEHO HIIH-HIIH Pa3iuKoBambe n3Mely Hop-
MaJTHOT U BaHpemHor. Mo)ke M HaM HCKYCTBO HIBajiapcke deaepanuje
pehu Hemto Buie o Tome?

Ilnrame UpBEHHX JIHHHKjA Koje ce He CMejy Npehn yKONHMKO KaH-
TOHH Tpeba Ja cadyBajy CBOjy NOIMTHYKY ayTOHOMH]y MMa CYIITHHCKH
3Ha4Yaj 3a IIBAjUapcKy Qenepauujy. ¥ HeIOCTaTKy OHMIIO KakBe BpCTe
CYNCTaHIHjalHe CITMYHOCTH CTAaHOBHWINTBA, (elepalHe MHTEPBCHLH|E
KOjlIMa Ce yrpoXkaBa IpaBO KaHTOHA Ha caMooL[peljeH,e O/IyBEK cy Omie
JO)KMBJbABaHE Kao CTpaHe WHTepBeHUHje. Tako je, HaCynmpoT HEMauKoM
WCKYyCTBY, MUTamke yCTaBHOT dyBapa y llIBajiapckoj HEmocpeaHO moBe3a-
HO ca NPOOJIEMOM BEPTHKAJIHE I0/Ie/Ie YNPAB/baiKKX 3ajaraka. To sHadm
Jia UIeMa O TOMe KO OJUTydyje O AyXy yCTaBa M KO TOBOPH y H-ETOBO HME
He MOXe OMTH M30erHyTa y monutiikoj npakcu. Hecranna apymrsena,
€KOHOMCKA M T'€OIOJIMTHYKA PEaTHOCT M3UCKYyje CTaJHy HOTpary 3a Ho-
BUM BHUJIOBHMa paBHOTEXE M3Mel)y camoynpaBe M 3ajeHUYKE yIpase, a
caMo 4yBap yCTaBa MOXKE OAPEIUTH KaKo MCTHHCKA paBHOTEXa Tpeba 1ma
mirnena. To, mehytum, y llIBajuapckoj HuKama HHje OMO 3aaaTaKk KOMe-
CapCKOT AMKTATOpa KOjU JIeNyje caMO y BaHPEIHUM OKOJHOCTHMA KpH3e.
‘YMecTto Tora, HAPOAM KOjH CadMibaBajy IIBAjIAPCKy CIOXKEHY 3ajeTHHUILY
npey3eny cy Ha ce0e 3ajgarak IpTama W NpelpTaBama yCTaBHUX LpBe-
HHUX JHHHja, kopuctehu WHCTpyMeHTe Hemocpenne aemokparuje.’’ Taj

7" Thomas Fleiner, L. R. B. Fleiner, Constitonal Democracy in a Multicutural and
Globalized World, Springer, Berlin — Heilderberg 2009, 593—-650.
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0coOUTH YyBap ycTaBa MOpa M3HOBA M M3HOBA JIa OCTBapyje CBOj OIrO-
BOpaH 3ajarak, Oyayhu na nmuTtame HpBEHHUX JMHUjA 0Ja3H y CPEAUIITEe
HOJIMTHYKE MaKHEe CBAKM IyT Kajga (elepaJHd HUBO BJIACTU KAO OJro-
BOp Ha M3a30Be FJ'I06aJ'II/I30BaHOF CBETA HAYMH JIa NPEy3Me HEKY OJ KaH-
TOHaNHUX HaTexHOCTH.> 1IBajmapcka enepanmja je 3aucra TpajHO y
HacTajamy, IITO YMHA HEMOTYNNM TIOBTadehe jaCHUX JIMHU]a Pa3/Bajama
u3Mel)y HOPMaITHOT M BaHpEIHOT cTama. CYyNpOTHO jyTrOCIOBEHCKOM HC-
KyCTBY, IBajIAPCKU CUCTEM (I)yHKHI/IOHI/IIHe CTaOMITHO BEKOBHMA HaKO HE
TMOCTOjH OMII0 KAKaB YCTABHH TOCIOJAP KOjH O O MOIMTHYKO] IPHPOIH
denepaunje oxmyunsao oxosro. llImurosa ycrasHa Teopuja HemohHa je
na o0jacHu Taj peHoMeH.

[lIMuT Takohe He MOXKe J1a 00jaCHU YMILCHUILY Jla CY U IIBajIiapcKa
¢denepanyja U HEHE cacTaBHE jeWHHIIE YCIeJe Aa cadyBajy CBOjy IIO-
JUTHYKY ETr3UCTCHLHUjY YIPKOC TOME IITO HE IOCTOjH HAIMOHAJHA,
penurujcka, jesuyka, KiacHa WM KYITypHa XOMOTE€HOCT CTaHOBHHIIT-
Ba. Hexo Ou Morao aa TBpAM JAa je THUTAWkE IMOJMTHUYKOT jSTUHCTBA
[IBajuapana paspemeHo kpaTkum rpahaHckum patom (Sonderbund) w3
1848. romune. Taj apryment, mehytum, He nenyje JOBOJBHO YOEIJBHBO.
Hacympor wuckyctBy CAJl, moOGeqHHIM TOr KpaTKOI para ca MalluM
OpojeM JKpTaBa HHCY jeJIHOCTaBHO MPUMOpPAIHM MOPaKCHE KAHTOHE Ja
NpUXBaTe HBHUXOBY BU3HMjy Oyayher MONUTHYKOr jeJUHCTBA. YMECTO TOTa,
HanpaBJbeH je kommnpomuc.’® IlItasuiie, To Hje OHIa BpCTa KOMITPOMH-
ca Koja OM MHUTamke CyBEpeHOCTH pa3pelnniia jeqHoM 3a cBa BpeMeHa. O
YCIIOBHMA MIBAjIIAPCKOT TIOJIMTHYKOT jeTMHCTBA MPEroBapa ce CTallHO H3-
HOBa, CBAaKH IIyT KaJia TO OJ] CUCTEMA OJUTy4HBarbha 3aTPayKh HEeroBa CyIil-
TUHCKH TIPOMEEHA OKOJIMHA.

Konauno, uckyctBo IlIBajmapcke HajOUHTIICAHHjE TMPOTHBYPEIH
[ImMuTOBHM 3aKJbYHUIIIMA O OHOCY H3Mehy denepannsmMa U JeMOKpaTHje.
V lIBajiapckoj, HanMe, HA ¢eaepaan3aM HHU JEMOKpaTHja HE ITOYHUBAjy
Ha CYNITHHCKO] XOMOTEHOCTH CTAaHOBHHINTBA. YMECTO TOTa, CTAHOBHHIIU
M3Y3€THO XETEPOTCHHX TEPUTOPHjATHHX W (YHKIIMOHAIHUX 3ajCTHUIA
JI0 CBECTH O TMPHUNAAHOCTH IIBAJIIAPCKO] HAIMjH OCIEBAjy AKTHBHUM
ydemheM y TOJIUTHYKOM Tiporiecy. To 3Haum nma y ciydajy llIBajmapcke
denepannja He OM MoIIa Ja MPEKHUBH Oe3 meMokparrje. McTtoBpeMeHo,
MoOIen NEMOKpaTHje yTeMEJheH Ha jeNMHCTBEHOM HApOIy KOjH BpIITH
YCTaBOTBOPHY BJIACT YONINTE ce He Moxe npumeHutd y llIBajuapckoj.
Camo 3axBaspyjyhu deaepamHoM crucTeMy Koju oMoryhaBa HEMOCPEIHO
ydemrhe WUCTOPHjCKH 3aJaTHX 3ajeHUIIA YV IIPOIEeCy JAOHOIICHA OTyKa
IIBajIlapcka JEMOKpaTHja ycIeBa aa (yHKIIMOHHUINE, y3uMajyhu oOImK

38 Hanspeter Kriesy, Alexander H. Trechsel, The Politics of Switzerland. Continu-
ity and Change in a Consensus Democracy, Cambridge University Press, Cambridge —
New York 2008, 56-61.

9 Thomas Fleiner, ,Discrepancies between Civil Law and Common Law Federa-
tions*, Max Planck Yearbook of United Nations Law 19(1)/2015, 405.
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Odemouxpamuje. Jox llImut TBpnu na denepanuja He MOXKe Ja MIPEKUBU
TpUjyM( IeMOKpaTHje, MIBajIapcKo HCKYCTBO KMBO CBeloYH Aa (enepa-
JM3aM U JAEMOKpaTHja MOTY OWTH MHTPHH3UYHO IOBE3aHH JI0 T€ Mepe Jia
jelaH mojaM He MOXKEe OIICTaTH 0e3 JPyTor.

5. 3BAKJbYYAK

[Murame wnsrpaame QemepamHor mopeTka OHIO je Y CpEeauIITy
NaXKE OBOT WIaHKa. Mopa JM NOJIUTHYKO jeTUHCTBO (eneparuje novu-
BaTW Ha OJUTyLIU cyBepeHa? Moxe JIM yCTaBHHU OATOBOP Ha MHUTAabE M3BO-
pa MoJUTHKEe OUTH HEU3BECTaH MCXOA OECKpajHOr MOJMTHYKOI Ipoleca
nmoroBapama n3Mel)y 3ajennunia u rpahana xoju deaeparujy craaHO H3-
HOBa cTBapajy? Tparamu cMmo, nakie, 3a enepaiyjoM kKoja oJ0IeBa JeIH-
3MOHUCTHYKOM n3a30By. [Ipumep CA/] cBenoun o HEyCIEIHOM MOKYIIajy
Jla ce MHUTamke LIPBEHUX JIMHUja Y MPOLecy U3rpanme GenepaaHor noperT-
Ka 3a00uhe 3axBajbyjyhui OpUTHHAITHOM yCTaBHOM pEIeHhY BEPTHKAIHE
Y XOPU30HTAJIHE MOAEJE BIACTU. JyrOCIOBEHCKH YCTaBHHU E€KCIIEPUMEHT
ca (egepamu3MOM Kao MPOLIECOM HM3TPalibe CIOXKEHE 3ajeJHHLE MpeMa
YHaInpes 3aaTUM TOJIMTHYKUM LUJbEBHMa TpeOasio je Aa YIMHU MUTame
YCTaBHOT 4yBapa M MOJIMTHYKOT jeAUHCTBa (enepanrje n3mmmanM. Kana
je, mak, 3axTeB 3a OJUTyKOM NPOOHO Hacllare 3BaHWYHE MICOJIOTHje U I0-
CTaBHO C€ Yy IOJMTUYKO] CTBApHOCTH, (enepanuja ce pacnana. Ilpumep
HeMmauke (Qeepannje, CTBOPEHE YjeIUb-aBal-eM CYBEPEHHUX MOHapXuja
KOje Cy Kao HEe3aBUCHE IOCTOjajie BEKOBHMA, CBEIOYM O MOryhHOCTH
n30eraBama er3UCTCHIINjaTHOT KOH(IMKTa 3aXBajbyjyhn €THHYKOj XOMO-
TeHOCTH CTAaHOBHHILTBA.

Ha xpajy cmo, umak, ycmenu na mponaljemo ¢emepaumjy umje
uckyctBo IlIMuTOBa NENM3MOHMCTHYKA TEOpWja HE MOXKE Aa OOjacHH.
Ta Qenepaumja je IlIBajuapcka. 3a pasnuKy 07 HEMAuykol HCKyCTBa, Y
[IIBajuapckoj Cy ce Hauule yjeAWHCHE ETHHUKH HM3Pa3UTO XETEpOreHe
3ajenHune. HacynpoT amMepuvkoM M jyrocJIOBEHCKOM HCKYCTBY, NUTambe€
MOpEeKJIa, Kpajiber U3Bopa MOJIMTHKE, IBAjIAPCKH YCTaBHU EKCIIEPUMEHT
CTaJTHO U3HOBA IIOCTABJbA Y CPEAMIITE OJIUTHYKOT MIPOLeca KOji YKIbyUyje
rpahane n wuXoBe 3ajenHuLe. Y cBojuM panoBuma lImMut cTamHo ymo3o-
paBa Ha OIaCHOCT O[] TOT'a JIa C€ y BpeMEHNMa CTa0MITHOT (PYyHKIIMOHUCAA
cucremMa 3a00paBu NHUTamke M3BOpa MopeTka. Ha ydecranmum pedepenay-
MHMa O YCTaBHUM NPOMEHaMa y [IBajuapckoj ca LLIMUTOBUM NHUTamEM Ce
CyouaBajy caMu rpaljaHH 1 Ha Iera U3HOBA YCIIEBajy Ja NpoHal)y oaroBope
NpUMepeHe NPOMEEHO] MOTUTUYKO] U IPYIITBEHO)] CTBAPHOCTH. AKTHB-
Ho yuemrhe rpahana y oayunBamy O LpBEHUM JIMHMjaMa Koje (emepanHa
BJIACT HE CMe Jia nipelje yKOJHMKO He JKeJIM Jja YIPO3U OICTaHaK 3ajeTHHLE
YMHU J1a MCXOJA YCTaBHOT M MOJMUTHYKOT mpoueca y LlBajuapckoj Oyme
HEHW3BECHUjH HEro y Ouio kojoj apyroj ¢enepauuju. MHCTpyMEeHTH HENo-
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CpeIHe JeMOKpaTHje YCIIOBJbaBajy U TO Ja MpoLeC M3rpaame (enepanuje
y LIBajuapckoj Oyzne mocTeneH, TPOM U CIop. YIIPKOC TOME, IIBajIapCcKu
(enepanHu TpoleC M3rpabe 3ajeJHUIC BEKOBMMA YCIICIIHO H30erasa
Ja yoapu O JEUM3MOHUCTHUYKU 3UJ er3UCTCHIMjajHe Kpu3e. YIPaBo TO
YHHHM IIBajIapCKO (eepaTHo UCKYyCTBO KOPUCHUM ITyTOKAa30M 3a CBE HOBE
MOKYIIIaje U3rpajihe CIMKEHUX 3ajeHAIA KOjU HACTOje J1a N30eTHY KOOHY
KJIOTIKY JICIM3HOHN3MA.
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FEDERALISM AND CONSTITUTING OF AN ORDER —
DECISION OR PROCESS?

Summary

Most of contemporary constitutional lawyers investigating federal-
ism focus only on the system’s normal functioning. In contrast to this
mainstream approach in this article we argue that in order to understand
true challenges of compound communities in today’s epoch of crisis a
scholar has to look for the ways a federation caught in the trap of excep-
tional situation deals with the either/or decisionist dilemma. The article is
divided in three parts. In the first part we ask the three major questions:
Who is guardian of the federal constitution? What enables the parallel
political coexistence of a federation and its composing parts? What is the
relationship between federalism and democracy? In the second part, we
present some of todays most distinguished federal scholars’ arguments
that negate the importance of whether-or decisionistic dilemma for under-
standing compound communities’ constitutional nature. In the last part,
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we land from the sky of theoretical discussions to the realm of history in
order to look for the answers to Schmitt’s questions in concrete experi-
ence of compound political communities.

Key words: Federalism. — Decisionism. — Carl Schmitt. — Guardian of
the constitution. Democracy. — Crisis.
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