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Mp Ba1ba Eajo6un
aCJ1CTeHT-rrpJ1rrpaBHJ1K Ilpaanor epaKyJITeTa y Beorpany

IIOJIO:>KAJ 11 OBJIAIlI'liEIhA TY:>K110IJ;A
Y CJE~11IhEH11M AMEP11QK11M ~P:>KABAMAI

Ilocnemsnx rOp;J1Ha rrpJ1CYTHe cy TeHp;eHU;J1je rrpJ16JIJ1)KaBalha KOH­

TJ1HeHTaJIHOeBpOrrCKOr J1 aHrJIOCaKCOHCKOr rrpaBa, rrpe csera y rrpaBU;y

jaxau,a ap;Bep3J1jaJIHJ1X enesreaara y MelIIOBJ1TOM KPJ1BJ1qHOM rrocTyrrKy

J1 rrpeY3J1Malha nojemnnrx aHrJIOCaKCOHCKJ1X, J1 TO rrpBeHCTBeHO aMepJ1q­

KJ1X pemen.a on CTpaHe KOHTJ1HeHTaJIHJ1X eBpOrrCKJ1X p;p)KaBa. Y JIJ1Te­

paTypJ1 ce rOBOpJ1 J1 0 "aMepJ1KaHJ13aU;J1jJ1" y KPJ1BJ1QHOM rrocTyrrKy J1

J1CTJ1Qe ce na je aMepJ1QKJ1 CJ1CTeM, rrOCJIe Ilpyror CBeTCKOr paTa, nocrao
HajYTJ1u;ajHJ1jJ1 rrpaBHJ1 CJ1CTeM na csery, lIITO je YOQlhJ1BO He casro y 3a­

KOHCKJ1M pelIIelhJ1Ma Ben J1 na lIIJ1peM rrJIaHy. Kao rrpJ1MepJ1 ce nasone op­

raHJ13aU;J1ja rrpaBHJ1X crymrja ca yBoljelheM 6op;oBHor CJ1CTeMa J1 peopra­

HJ13aU;J1ja rrOCJIep;J1rrJIOMCKJ1X cryrnrja ca rrpJ1XBaTalheM jep;HOrOp;J1lIIlhJ1X

MacTep crymrja, peoprannaauaja KJIaCJ1QHJ1X ap;BOKaTCKJ1X xaauenapnja
J1 lhJ1XOBO yP;pY)KJ1Balhe, TO jeer rtperaapaise y BeJIJ1Ke ap;BOKaTCKe KOp­

nopannje, J1HCJ1CTJ1palhe na MJ1PHJ1M, rrpnjarezscxna pemaaaisnva cno­
pOBa, KaKO rrapHJ1QHJ1X Kp03 Mep;J1jaU;J1jy TaKO J1 KPJ1BJ1QHJ1X Kp03 pa3JIJ1­

QJ1Te MOp;aJIJ1TeTepeCTOpaTJ1BHe rrpaBp;e J1 T. CJI. 2

J1aKo je rrpeTepaHO J1 HeOCHOBaHO rOBOpJ1TJ1 0 npasnoj "aMepJ1KaHJ1­

3aU;J1jJ1" J1 rJI06aJIJ13aU;J1jJ1, HecyMlhJ1BO je na cy saxoaonasae pediopve

cnponenene rrOCJIep;lhJ1X neuenaja y p;p)KaBaMa KOHTJ1HeHTaJIHe Espone

1 Y 3HaK cehaisa J1 3aXBaJIHOCTJ1 BeJIJ1KOM xoaexy, nporpecopy ,n;p 1)opl)y JIa3J1HY.
2 BJ-ll11e 0 OBOMe: Langer M., From Legal Transplants to Legal Translations: The Glo­

balization ofPlea Bargaining and the Americanization Thesis in Criminal Procedu­
re, Harvard International Law Journal, Volume 45, Number 1,2004, Wiegand W,
The Reception of American Law in Europe, 39 American Journal of Comparative
Law, 229, 1991.
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6J1JIe BJ1,lJ;HO J1HCrrJ1pJ1CaHe aHrJIOCaKCOHCKOM rrpaKCOM, 're ce CBe BJ1lIIe

O,lJ;CTyrra O,lJ; cBojeBpeMeHO HerrpJ1KOCHOBeHJ1X HaqeJIa JIeraJIJ1TeTa J1

J1CTJ1He, rrpBeHCTBeHO C IJ;J1lbeM yopsan,a KPJ1BJ1qHOr nocrynxa J1 none­
han-a n.erose e<pJ1KaCHOCTJ1. Y TOM CMJ1CJIY rrOCe6HO cy YOqlbJ1Be nae
TeH,lJ;eHIJ;J1je: Tparalhe aa aJITepHaTJ1BHJ1M HaqJ1HJ1Ma pelliaBalha rrpe,lJ;­

srera Kp03 J1HCTJ1TYTe peCTOpaTJ1BHe, rrperOBapaqKe npasne, xao J1

lIIJ1pelhe TY)KJ10qeBJ1X onnanrhen,a J1 ,lJ;y)KHOCTJ1 xoje ce ornenajy Kp03

rrpeJIa3aK na TY)KJ1JIaQKY J1CTpary J1 CBe -reurha oncrynan.a O,lJ; HaQeJIa

JIeraJIJ1TeTa KPJ1BJ1QHOr ron.eisa."
Kao rrpaKTJ1QHJ1 pa3JI03J1 aa rrpeJIa3aK na TY)KJ1JIaQKY J1CTpary na­

BO,lJ;J1 ce e<pJ1KaCHOCT, O,lJ;HOCHO rexosa na ce nocrynax He O,lJ;yrOBJIaQJ1

nonasrsatscra O,lJ; CTpaHe J1CTpa)KHOr cyna]e onora lIITO cy rrOJIJ1IJ;J1ja J1

jaBHJ1 Ty)KJ1JIaIJ; Ben 06aBJ1JIJ1 y rrpeTKpJ1BJ1QHOM rrocTyrrKy. Kao J1,lJ;eoJIo­

lIIKJ1 pa3JIOr HaBo,lJ;J1 ce BJ1l)elhe cyna xao HerrpMcTpacHor apoarpa QMja

je ynora npecyhrmaise J1 nonouten.e rrpaBJ1QHe rrpecy,lJ;e, a He noherse J1C­

Tpare rrpOTJ1B OKpJ1BlbeHor. I1oCJIe,lJ;lhJ1X ,lJ;eIJ;eHJ1ja TY)KJ1JIaQKa J1CTpara

,lJ;O)KMBlbaBa "eKcrraH3Mjy", re ,lJ;p)KaBe KOHTMHeHTaJIHOeBpOrrCKor rrpaB­

nor nonpysja, Tpa,lJ;MIJ;J10HaJIHe rrpe,lJ;CTaBHJ1IJ;e MelIIOBJ1TOr KPJ1BJ1QHOr

nocrynxa, MaXOM rrpeyanvajy osaj KOHIJ;errT. Haxo ce rrpeMa nocrojehasr
TeH,lJ;eHIJ;J1jaMa y naurexr 3aKOHO,lJ;aBcTBy rrpeJIa3aK aa TY)KJ1JIaQKY J1CTpa­

ry QJ1HJ1 HeJ136e)KHJ1M, He csrejy ce 3aHeMapJ1TJ1 HJ1 HeraTJ1BHe CTpaHe

osor KOHIJ;errTa na xoje je npodi, ,lJ;P 1)opl)e JIa3J1H QeCTO yrro30paBao.

Illnpen.e TY)KJ1JIaQKJ1X onnaurhen.a rrOCJIe,lJ;MIJ;a je rrpe csera aMepJ1Q­

xor YTJ1IJ;aja na KOHTJ1HeHTaJIHOeBpOrrCKa 3aKOHO,lJ;aBCTBa. Y EHrJIeCKoj,

xoja je KOJIeBKa aHrJIOCaKCOHCKe rrpaBHe Tpa,lJ;J1IJ;J1je, rrpO<peCJ10HaJIHO

TY)KMJIalliTBO (Crown Prosecution Service) OCHOBaHO TeK 1985. rO,lJ;J1He,

a "KpalbeBJ1" TY)KJ10IJ;J1 J1Majy ,lJ;aJIeKO Malha osnamhen,a Hero y 6J1JIO KO­

joj ,lJ;p)KaBJ1 KOHTJ1HeHTaJIHe Espone." Cynporno TOMe, aa Ty)KJ10IJ;e y

3 Yue Ma, Prosecutorial Discretion and Plea Bargaining in the United States, France,
Germany and Italy: a Comparative Perspective, International Criminal Justice Review,
Volume 12,2002, CTp. 26

4 3aAaTaK Ty)KJ10u;a je Aa rrOTBpAJ1, J13MeHJ1 J1JIJ1 oA6aU;J1 orrTY)KHJ1U;y rrOAJ1rHyTy
OA crpaae rroJIJ1U;J1je, xao J1 na anraxcyje aABOKaTa KOjJ1 he aac'ryrrarn cnyxaj aa
cyhen.y, npen noporosr. Y EHfJIeCKoj rroJIJ1U;J1ja, a He Ty)KJ1JIau;, AOHOCJ1 OAJIyKe 0
AJ1Bep3J1jJ1 (cxperatsy) KPJ1BJ1qHOr nocrynxa. OHa J13Aaje 3BaHJ1qHa yrro30pefua
(J1HCTJ1TYT CJIJ1QaH yCJIOBHOM onnaraisy roisen.a KOjJ1 oxroryhaaa na ce Henoxpe­
he rrocTyrraK sa naxura KpJ1BJ1QHa AeJIa rrpOTJ1B rrpJ1MapHJ1X J13BpllIJ1JIau;a KOjJ1
rrpJ1CTaHy na J1CrryHe onpehene otiaseae), yrryhyje OKpJ1BJbeHOr J1 ourrehenor aa
MeAJ1jaU;J1jy, ontiauyje KPJ1BJ1QHY npnjaay aKO CMaTpa na KPJ1BJ1QHO roisetse HJ1je
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CA~ ce HepeTKO MCTMqe na cy najxrohanje qmrype aMepMqKOr npanaor
CMCTeMa, MMajynM y BMP;y OrpOMHa OBJIaWnelDa xojnxra paCrrOJIa)f(y M WM­

pOKY rnrcxpeunjy y Op;JIyqMBalDy.5

Ilpocra "TpaHCrrJIaHTa~Mja"MHOCTpaHMX rrpaBHMX MHcTMTyTa M pe­

urersa, 6e3 KPMTMqKOr rrpMcTyrra HaBep;eHMM pewelDMMa M lDMXOBor npn­
narohasaisa KOHKpeTHOM npasuov rropeTKy, rrpOM3BOP;M BMwe WTeTe

Hero KOpMCTM. CXOP;HO TOMe, CBaKa o36MlhHMja perpopva M yaobea.e HO­

BMX MHcTMTyTa 3aXTeBa ne rarsnrrjy yrropep;HorrpaBHy aHam13Y nonoxcaja
M OBJIaWnelDa rrpo~eCHMX cytijexara M rrpaBHMX pewelDa y npxcaaana M3

KOjMX ra pewelDa rrOTMqy, WTO je M rexosa osor pap;a.

1. OPfAHJ13AUJ1JA TY)KJ1JIAlliTABA

Jep;MHM OBJIaWneHM TY)f(MJIa~ y CA~ je jaBHM TY)f(MJIa~. OWTeneHM

HeMa npaao na rrpeY3Me MJIM HaCTaBM KPMBMqHO ron.en.e, a aMepMqKO

rrpaBO He noanaje HM KpMBMqHa nezra xoja ce roue rro rrpnnarnoj Ty)f(6M.

~OK cy y p;p)f(aBaMa KOHTMHeHTaJIHe Enpone Ty)f(MJIaWTBa opraHM­

30BaHa rro xrrjepapxnjcxov MOp;eJIy, Te CBaKM TY)f(MJIa~ rronnexce KOH­

TpOJIM snnrer TY)f(MO~a M p;y)f(aH je na CJIep;M n.eroaa yrryTcTBa, axrc­

pMqKa Ty)f(MJIaWTBa cy crporo p;e~eHTpaJIM30BaHaM opranaaoaaaa rro

BepTMKaJIHOM MOp;eJIy, TOjeer TY)f(MO~MHe nonnexcy KOHTpOJIM BMWMX

TY)f(MJIa~a HMTM cy p;y)f(HM na cnene lDMXOBayrryTcTBa. 3a rrpo~eCYMpa­

n.e KPMBMqHMX nena rrporrMcaHMX epep;epaJIHMM 3aKOHMMa Hap;JIe)f(HM

cy epep;epaJIHM TY)f(MO~M, P;OK cy sa rrpouccynpaa,e KPMBMqHMX nena
npomrcamrx 3aKOHMMa p;p)f(aBa qJIaHM~a nanneacna oKpy)f(Ha Ty)f(MJIa­

WTBa. Y cnaxoj p;p)f(aBM HaJIa3M ce HeKOJIMKO TY)f(MJIaqKMXKaH~eJIapM­

ja, KaKO epep;epaJIHMX TaKO M OKpy)f(HMX, M OHe cy opraHM3a~MOHOOP;BO­

jene M He3aBMCHe.

<l>ep;epaJIHe TY)f(MO~e (United States Attorney), nocrasrsa rrpep;cep;­

HMK CA~ Y3 onoripeise CeHaTa.6 Mannar MM rpaje qeTMpM ronnae M

He nocroje HMKaKBa OrpaHMqelDa y norneny rrOHOBHor M360pa na Ty

epYHK~Mjy, rra na u.oj epaKTMqKM Mory OCTaTM M P;O)f(MBOTHO, CBe P;OK MM

y jaBHoM MHTepeey Mell. Bmne 0 TOMe: Wakefield B., Hirsehel J. D., Sasse 5., op. cit.,
CTp. 173-174. MGraham Hughes, op. cit., CTp. 545-546.

5 BMAM: Arnold T.,Law enforcement: An attempt at social discretion, YaleLaw Journal,
42, 1932, HaBeAeHO npesra Yue Ma, Prosecutorial Discretion and Plea Bargaining in
the United States, France, Germany and Italy: a Comparative Perspective, CTp. 25.

6 ,IJ,aHae y CA,IJ, nocrojn 93 <peAepalIHa Ty)J(Mou;a, a na lhMXOBOM qelIY je US Attorney
General.
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rrpep;cep;HMKCA,U yxasyje nosepen,e. <l>ep;epaJIHM Ty)I(MOU;M p;y)I(HM cy na
Ccnary nocraan.ajy rrepMOp;WIHe naaeurraje aa OCHOBy KOjMX ce BpIIIM

KOHTpOJIalbMXOBOr pana, Map;a ce HepeTKO MCTMqe na je lbMXOBa <PYHKU;M­

ja rrpe cnera rrOJIMTMqKa, Te na tsoj <paKTMqKM ocrajy CBe P;OK je CTpaHKa

KOjOj nprrnanajy na BJIaCTM.7

OKpy)I(He Ty)I(MOu;e (District attorneys) y BenMHM aMepMqKMX npsca­
sa 6Mpajy rpabann, na orrIIITMM M Herrocpep;HMM M36opMMa. OHM He rrpo­

JIa3e nocetiny 06yKy Ben ce na Ty nosmmjy xarmnzryjy rrOCJIe onpeheaor
BpeMeHa rrpaKTMqHOr 6aBlbelba KPMBMqHMM rrpaBOM. TY)I(MJIalliTBa cy

opraHM30BaHa rro rrpMHU;Mrry MOHOKpaTCKor ypebeisa, IIITO 3HaqM na
TY)I(MJIalliTBO npencraarsa, lbMMe pyKOBOP;M M sa iseros pap; onrosapa
jenno JIMu;e. J13a6paHM Ty)I(MJIau; rrocrasn-a onpehen 6poj CBOjMX rroxtoh­
HMKa, a naj-remhe je peq 0 MJIap;MM p;MrrJIOMMpaHMM rrpaBHMU;MMa KOjM

Ty 3arrOqMlbY CBOjy xapnjepy. Mannar Ty)I(MOu;a 06MqHO rpaje qeTMpM

ronnae, Map;a ce p;y)I(MHa MaHp;aTa pasmncyje on p;p)I(aBe no npacase. ITo

MCTeKy MaHp;aTa Ty)I(MJIau; ce Mopa IIOHOBOKaHp;Mp;OBaTM sa Ty <PYHKU;M­

jy M <paKTMqKM OCTaTM na n.oj CBe P;OK My rpahaan CBOjMM rJIaCOBMMa

yxasyjy noaeperse."
CBaKO TY)I(MJIalliTBO Hap;JIe)I(HO je sa rrOJIMTMKy KPMBMqHOr ron.e­

isa na CBOM nonpyxjy, IIITO je nocnennua reacn.e na ce rrp06JIeM KpM­

MMHaJIMTeTa pelliaBa y CKJIap;yca JIOKaJIHMM norpeoasra. AMepMKaHU;M,

xao BeJIMKerrpMCTaJIMu;e Mp;eje JIOKaJIHecaxsoynpaae M Tpap;MU;MOHaJIHM

rrpoTMBHMU;M xrrjepapxnjcxn opraHM30BaHe, 6MpoKpaTcKe M jaxe nen­
TpaJIHe BJIaCTM, cxiarpajy p;a je OBaKaB BMP; ypehersa TY)I(MJIalliTBa naj­
rrpMKJIap;HMjM sa 6op6y rrpOTMB KpMMMHaJIMTeTa, C 063MpOM na TO na
ce n.eroaa CTpyKTypa, a caMMM TMM M anexsarna peaxunja y n.erosoa
cyaonjan.y M KOHTpOJIM paannxyje on oKpyra P;O oxpyra.? CBaKM Ty)I(M­

nau ycrrocTaBlba JIOKaJIHy rrOJIMTMKy KPMBMqHOr rorseisa y CKJIap;y ca

7 BJ1IlIe 0 TOMe: Carp R., Stidham R. And Manning K., Judicial Process in America,
CQ Press, Washington, 2007, CTp. 184-185.

8 0 J1360pyTY)l(J1oQa OITUIJ1pHJ1je: Richard S. Frase, Comparative Criminal Justice as
a Guide to American Law Reform: How the French Do It, How Can We Find Out,
and Why Should We Caret. California Law Review, Vol. 78, No.3. May 1990, CTp.
559-564; Pizzi William, Understanding Prosecutorial Discretion in the United States:
The Limits ofComparative Criminal Procedure as an Instrument ofReform, Ohio State
Law Journal, Vol. 54, 1993, CTp. 1325-1373.

9 Susanne Walther, The Position and Structure of the Prosecutor's Office in the United
States, 8 European Journal of Crime, Criminal Law & Criminal Justice 283, 2000,
CTp.285.
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JIOKaJIHMM rrorpetiaraa, rrpMOpMTeTMMa M CpeACTBMMa KojMMa pacnonaace,

liITO AOBOAM AOpa3JIM"tlMTe Ty)KMJIa"tlKerrOJIMTMKe y 3aBMCHOCTM OA KOH­

KpeTHMX norperia nojeznnre 06JIaCTM. TY)KMJIalliTBa y MalhMM CpeAMHa­

Ma 06M"tlHO he MMaTM pa3JIM"tlMTe rrpMopMTeTe M pa3JIM"tlMT "Ha"tlMH rro­

CJIOBalha" y nopehersy ca KOJIeraMa M3 nehnx rpaAoBa, M TO KaKO 360r

pa3JIMKe y <pMHaHcMjcKMM cpeACTBMMa TaKO M 360r pa3JIMKa y KyJITypM,

TpaAMIJ;MjM M Ha"tlMHy MMllIJhelha. L(OK HeKO nonpy-rje, rrpMMepa paztrr,

MO)KeMMaTMnnure npotinesia ca KpMBM"tlHMM AeJIMMasnoynorpetie orroj­

HMX Apora, y ApyroM ce cy36Mjalhe MMOBMHCKor KpMMMHaJIMTeTa MO­

xcc CMaTpaTM rrpMopMTeTHMjMM, Te ce HarropM M cpeACTBa ycaepasajy
rrpeBaCXOAHO rrpeMa 3aXTeBMMa rrpaKce. Hecro ce neurasa Aa ABa Ty)KM­

naurraa y MCTOj Ap)KaBM na pa3JIM"tlMT Ha"tlMH rpernpajy OKpMBJheHe aa

MCTa KpMBM"tlHa AeJIa, 're ra TaKO jenan yorrllITe nehe KpMBM"tlHO rOHMTM

aa nocenosan,e He3HaTHe KOJIM"tlMHe HapKOTMKa MJIM sa BO)KlhY non nej­

CTBOM aJIKOXOJIa, AOK 6M Ty)KMJIaIJ; y ApyroM oKpyry sa MCTa KpMBM"tlHa

AeJIa saxreaao 3aTBopCKe xaaae!" CXOAHO TOMe, He MO)Ke ce rOBopMTM

o jenancrnenoj ryaoma-nco] rrOJIMTMIJ;M CAL(, aJIM OHO llITO je aajenmor­

KO sa CBe Ty)KMOIJ;e cy orpOMHa onnaiuhea.a KojMMa pacrrOJIa)Ky.

2. OBJ1AIII1iElhA TY)KJ!10IJ;A

L(p)KaBHM Ty)KMJIaIJ; y CAL(-y He MO)Ke ce OKapaKTepMcaTM xao AP­

)KaBHM opraH "tlMjM je IJ;MJh 3allITMTa 3aKOHa, seh rrpe csera xao CTpaHKa

y rrocTyrrKy "tlMjM je IJ;MJh nonourerse llITO nrnne ocyhyjyhnx rrpeCYAa MM3­

pMIJ;alhe llITO Te)KMX Ka3HM. Ilpe mnue OA 70 rOAMHa cymrja Potiepr I)eK­

COH je TBPAMO na Ty)KMJIaIJ; MMa sehy KOHTpOJIy HaA yrJIeAOM, CJI060AOM

M )KMBOTOM nojenaaua Hero 6MJIO KO ApyrM Y AMepMIJ;M.ll

Haxeno JIeraJIMTeTa KpMBM"tlHOr rorseisa He Ba)KM, re rrOCJIe rora llITO

rrOJIMIJ;Mja cnpoeene MCTpary M AOCTaBM crnrce Ty)KMOIJ;y, OH AMCKpeIJ;MO­

HO OAJIY"t!yje na JIM he rrOAM3aTM orrTy)KHMIJ;y, sa xoje KpMBM"tlHO AeJIO M

rro KOM 3aKoHy.

IIpM 0AJIY"t!MBalhY0 rroAM3alhY orrTy)KHMIJ;e Ty)KMOIJ;M 06M"tlHO MMajy

y BMAY KapaKTepMcTMKe oCyMlhM"tleHOr M Te)KMHY M3BpllIeHor KpMBM"tl­

nor AeJIa, orrpaBAaHOCT KpMBM"tlHOr rorseisa xao M "cMrypHocT notiene",

10 Pizzi William, Understanding Prosecutorial Discretion, CTp. 1347.
11 Robert H. Jackson, The Federal Prosecutor, 31 Journal of Criminal Law & Crimino­

logy 3, 1940, CTp. 86.
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OAHOCHO jaxmry AOKa3a KojMMa pacnonaacy." AKo je peq 0 JIaKllIeM

KPMBMqHOM AeJIy M yqMHMOU;y 6e3 rrpeTXOAHOr "KpMMMHaJIHOr nocnjea",
Ty)l(MJIau; MO)l(e 0AJIO)l(MTM KPMBMqHO roiserse HaMeTalheM onpehennx
06aBe3a, KaO llITO cy HaKHaAa urrere, 0ABMKaBalhe OA aJIKOXOJIa MJIM

onojnnx Apora, CTpyqHO ocnocofirsaaan,e M T. CJI. Pe-r je 0 MHCTMTyTy

onnaran.a KPMBMQHOrron-en-a KOjM nosnaje M Hallie M nehnna KOHTMHeH­

TaJIHOeBpOrrCKMX3aKOHOAaBCTaBa, CTOM pa3JIMKOM llITO y CALl: Ty)l(MO­

u;y He rpeoa onoopen.e CYAa, HMTM 3aKOH uocraan.a rpaHMU;y y rrOrJIeAY

KPMBMqHMX AeJIa KOA KOjMX je xroryha iseroaa rrpMMeHa. Ilopen rora, Ty­

)l(MJIau; MO)l(e OAJIyqMTM na He rrOAM)I(e orrTy)l(HMU;y M na He naxrehe 6MJIO

KaKBe 06aBe3e, aKO CMaTpa na OKpMBlheHM He sacnyxcyje na ce rrpOTMB

a.era BOAM KPMBMqHM nocrynax 360r rOAMHa, rrCMXMqKOr cran,a MJIM He­

KMX APyrMx OKOJIHOCTM.

AMepMqKO npaso He noanaje MHcTMTyTe He3HaTHe APyrnTBeHe orra­

CHOCTM MJIM AeJIa MaJIOr ana-raja, re je MCKlhyqMBO na Ty)l(MOU;y na rrpo­

nenn xoje cny-rajeae rpetia pellIaBaTM y KPMBMqHOM rrocTyrrKy. Ha Ty)l(M­

OqeBY OAJIyKy 0 nonnaan.y orrryxoume y BeJIMKoj MepM MO)l(e yTMu;aTM

M CTaB jaanor Mlhelha rrpeMa onpeheaua KPMBMqHMM AeJIMMa MMajynM

y BMAY na iscron nonoacaj M 6YAynM peM360pM rrpBeHCTBeHO sasnce OA

rpahana, rj, 6MpaQa.

DpM OAJIyqMBalhy 0 rromraan.y orrTy)l(HMu;e naj-reurhe je OA rrpeCYA­

nor anaxaja T3B. cMrypHocT notiene, OAHOCHO nocrojan,e AOBOlhHO AOKa­

sa KOjM he oCMrypaTM nonoureise ocyhyjyhe rrpeCYAe OA CTpaHe rropOTe.

AABep3MjaJIHM KPMBMqHMrrocTyrraK 3arrpaBO rrpeACTaBlha crrop, AOKa3HO

HaAMeTalhe ABe CTpaHe - Ty)l(Mou;a M oxpnszseaor npen HerrpMCTpaCHMM

CYAOM. CBaKa crpana rrpMKyrrlha M M3HOCM csoje AOKa3e, cBeAOU;M cy

"CTpaHaqKM", rj. CBeAOqe MJIM y KOpMCT Ty)l(Mou;a MJIM y KOpMCT onopane,
re, sa pa3JIMKy OAMellIOBMTor KPMBMqHOr rrocTyrrKa y KOMe ce TpaAMU;MO­

HaJIHO naje ana-raj HaqeJIY yrnphnaan,a MaTepMjaJIHe MCTMHe, Ty)l(MJIau; y

CALl: nnje AY)l(aH na rrpMKyrrlha AOKa3e "KaKO na llITeTy TaKO M y rrpMJIOr

oxpaan-enov" OH je caxro crpanxa y rrocTyrrKy xoja je JIMqHO 3aMHTepe­

COBaHasa MCXOA crropa, OAHOCHO rr06eAY y BMAY ocyhyjyhe rrpecYAe. Cy­
hen-e je nonerseno na ABa AeJIa, y rrpBOM AeJIy Ty)l(MJIau; caCJIyrnaBa csoje
CBeAOKe M M3BOAM csoje AOKa3e, AOK y ApyroM AeJIy onopana, naj-reurhe
6paHMJIau;, a peTKO OKpMBlheHM JIMqHO,CaCJIyllIaBa cnoje CBeAOKe M M3BO­

AM csojc AOKa3e. CBeAOKa najnpe caCJIyrnaBa CTpaHKa xoja ra je rr03BaJIa

12 BMIlIe 0 TOMe: Stephen A. Saltzburg, Daniel J. Capra, American Criminal Procedu­
re-Cases and Commentary, CTp. 876.
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(examination-in-chiej) 3aTJ1M ra J1CnJ1Tyje ,n;pyra cTpaHa (cross-examina­
tion), J1 na xpajy nOHOBO cTpaHKa xoja ra je nosaana (re-examination).
CXO,n;HO TOMe, J1CXO,n; cyhen.a y CA)J, npBeHcTBeHo 3aBJ1CJ1 on cnocotino­
CTJ1 J1 BeIIlTJ1Ha Ty)l{J10u;a J1 6paHJ10u;a. OHJ1 cy ,n;J1HaMWIHJ1 J1 aKTJ1BHJ1,
merajy Cy,n;HJ1U;OM, npJ161IJ1)1{aBajy ce nOpOTJ1, rrpexnnajy jenan ,n;pyror -re­
CTJ1M npJ1rOBOpJ1Ma na nnratsa Apyre cTpaHe, IIlTO ,n;onpJ1HOCJ1 uenoxyn­
HOM yTJ1CKy cy1)elha. 3a,n;aTaK rysorona J1 6paHJ10u;a je na y6e,n;e nopoTy y
csoje TBp,n;lhe, re nopen npaanor anaisa Mopajy 6apaTaTJ1 J1 BeIIlTJ1HaMa
rOBOpHJ1IIlTBa, jasnor HacTyna J1 T. ClI. Hecro ce J1CTJ1qe na je CBaKJ1 AO­
6ap ansoxar yjenno J1 notiap rrrysrau, KOjJ1 Mopa ,n;a 3Hana naaoepe npaBe
peQJ1 J1 na J1X J13rOBOpJ1 aa npaBJ1 HaqJ1H ys onrosapajyhy reCTJ1KYlIaU;J1­
jy, KaKO 6J1 nopoTy y6e,n;J10 na je y upasy." ITOpOTy He QJ1He npaBHJ1U;J1,
Ben 06J1QHJ1 rpahann J13a6paHJ1 npeKo xosmjyrepa ca 6J1paQKOr J11IJ1 He­
xor ,n;pyror jaanor CnJ1CKa, 're J1M je nOTpe6HO npe3eHTOBaTJ1 noxase na
pa3YMlbJ1B HaQJ1H J1 yBepJ1TJ1 J1X y csoje nanone. Onnyxa nopoTe je yBeK
HeJ13BeCHa J1 3aBJ1CJ1 KaKO on cacrasa nopore, TaKO J1 on yBeplbJ1BOCTJ1
Ty)l{J10u;a J1 6paHJ10u;a J1 ja-mne lhJ1XOBJ1X noxaaa, a CTaTJ1CTJ1Ke noxasyjy
,n;a ce npou;eHaT ocnoriahajyhnx npecy,n;a xpehe OKO 23 %.14

Tyzcanau KOjJ1 J1Ma BJ1COKY cTony OCYAa y)l{J1Ba BenJ1 Kpe,n;J16J11IJ1­
TeT jaBHOCTJ1 J1 Bene cy Myiuance na 6y,n;e nOHOBO J13a6paH. 360r rora
Ty)l{J1lIau; nehe PJ13J1KOBaTJ1 nomraarse orrryxcnrrue aKO HJ1je CJ1rypaH
na he ycneTJ1 na nanejcrnyje ocyhyjyhy npecYAY, O,n;HOCHO ,n;OK He 06e3­
6eAJ1 qBpCTe AOKa3e KOjJ1 he MyOCJ1rypaTJ1 n06eAY. CeTJ1MO ce caxto na
je Hajn03HaTJ1jJ1 aMepJ1QKJ1 raHrcTep CBJ1X BpeMeHa All Kanone, nope,n;
CBJ1X y6J1CTaBa, J13Hy,n;a J1 OTMJ1u;a ocyhen 360r yraje rropesa! Pa31I0r
je jacan - Ty)l{J1lIau; je J1MaO QBpCTe AOKa3e npOTJ1B n.era je,n;J1HO aa TO
KPJ1BJ1QHO neno. TY)l{J1oU;J1 He xcene na pJ13J1Kyjy npe,n; nopOTOM. OClIO­

6al)ajyna npecy,n;a noceono y Me,n;J1jcKJ1 nponpahemoa clIyQajeBJ1Ma aa
lhJ1X He3HaQJ1 caxro ry6J1TaK cnopa Ben J1 ry6J1TaK rrpodiecnonanne pe­
rryraunje, xao J1 lIlaHCJ1 na Myrpahann yKa)l{y nosepen,e na ClIeAenJ1M
J1360pJ1Ma.

13 Gordon Van Kessel, Adversary Excesses in the American Criminal Trial, CTp.
502-503.

14 BMP;M: Compendiumof Federal Justice Statistics, 2004, http://www.ojp.usdoj.gov/
bjs/pub/pdf/cfjs0404.pdf. Mel)yTMM, rpetia MMaTM y BMp;y na ce osaj 6poj jennno
OP;HOCM aa npensrere peweHe rrpep;rropoToM P;OK ce najnehn 6poj npenvera peura­
sa rrpM3HalbeM KpMBMu;e. J1CTe ronnne, npouenar npnsnatsa KpMBMu;e M3HOCMO je
95,7 %, WTO 3HaqM na ce 23 % ocnotiahajyhnx rrpecyp;a OP;HOCM casro na 4,3 % npen­
MeTapewaBaHMX npen noporov.
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3. CACTAB OIlTY:>KHMUE

Tyxornau ,IJ;J1cKpeU;J10HO onny-ryje He caxro na JIJ1 he TIOp;J13aTJ1 OTITy­
)KHJ1U;y neh J1 aa xoja he KpJ1BJ1qHa nena TepeTJ1TJ1 OKpJ1BJheHOr J1 TIO KOM

3aKoHy.

Y CALI: cy 3aKOHJ1 J1 cTaTyTJ1 KOjJ1 TIpOTIJ1cyjy KpJ1BJ1qHa nena 6poj­

HJ1, HeCJ1CTeMaTJ130BaHJ1 J1 QeCTO ce TIpeKJIaTIajy J1HKPJ1MJ1HJ1IlIyhJ1 J1CTa

noaaurarsa aJIJ1 npensnhajyha pa3JIJ1QJ1Te CaHKU;J1je. 15 Ty)KJ1JIau; je raj

KOjJ1 onny-ryje TIO KOM he 3aKoHy TepeTJ1TJ1 OKpJ1BJheHor. IlpaBJ1JIo upu­
scene 6JlaJICef 3aKOHa He Ba)KJ1, seh je J1360p3aKOHa J1CKJhYQJ1BO y pyxaxra

Ty)KJ10u;a. 16

AMepJ1QKO TIpaBO He TI03Haje J1HCTJ1TYT crnnaja, KOJIeKTJ1BHOr

J1JIJ1 TIpop;y)KeHOr KPJ1BJ1QHOr nena. AKO je YQJ1HJ1JIau; jep;HoM pamsoa
YQJ1HJ10 BJ1IlIe KPJ1BJ1QHJ1X nena, Ty)KJ1JIau; MO)Ke TIop;J1hJ1 OTITY)KHJ1U;y

aa CBa KpJ1BJ1QHa nena xoja TIPOJ1CTJ1Qy J13 re pap;lhe. IlpJ1Mepa pana,
OKpJ1BJheHJ1 KOjJ1 6J1 ce y uaurexr TIpaBy TIO TIpaBJ1JIJ1Ma 0 TIpJ1BJ1P;HOM

J1p;eaJIHOM crnuajy TepeTJ10 casro aa pa36ojHJ1IlITBO, y CALI: ce J1CTOBpe­

MeHO MO)Ke TepeTJ1TJ1 J1 sa TIpJ1HyP;y, xpahy, HeOBJIaIlIheHO TIOCep;OBa­

n-e narpenor opyxcja, HeOBJIaIlIheHO oxrerarse nocena, TelIIKY TeJIecHy

15 TepMJ1HOJIOIlIKJ1 nocsiarpaao, HaBep;eHJ1 aKTJ1 J1Majy npyra-m]e anaserse Hero
y HaIlIeM npaBy. CTaTyT je nojenmraaaa aKT 3aKOHop;aBHe BJIaCTJ1 KOjJ1M ce He­
IlITO ofijasrsyje, aaripan.yie J1JIJ1 napehyje. CTaTyTJ1 cy rpynJ1CaHJ1 y 3aKOHe no
MaTepJ1jJ1 xojy peryJIJ1IlIy, Te TaKO KPJ1BJ1qHJ1 3aKOHJ1 y aMepJ1QKJ1M npzcaaasra
sanpaso npencraazsajy HeCJ1CTeMaTJ130BaH cxyn nojep;J1HaQHJ1X cTaTyTa, OP;HO­
CHO J1HKpJ1MJ1Ha~J1ja, p;OHeTJ1X y ca pa3JIJ1QJ1TJ1M IJ;J1lbeM y pa3JIJ1QJ1TJ1M J1CTOpJ1j­
CKJ1M OKOJIHOCTJ1Ma. BJIaCTJ1 peTKO yxanajy cTaTyTe J1JIJ1 J1X nonomersexr HOBJ1X
cranrsajy BaH cnare, QaK J1aKO cy OHJ1 3aCTapeJIJ1 J1 J13a3J1Bajy noncsrex jaBHOCTJ1,
J13 60ja3HJ1 na J1M rpahamr He aaxrepe na cy 6JIam npeMa KpJ1MJ1HaJIJ1TeTY. BJ1IlIe
o TOMe: Richard S. Frase, Comparative Criminal Justice as a Guide to American
Law Reform: How the French Do It, How Can We Find Out, and Why Should We
Caret, California Law Review, Vol. 78, No.3. May 1990, CTp. 567-573 J1 Minser R.,
Recasting Prosecutorial Discretion, Journal of Criminal Law & Criminology 86,
1996, CTp. 746.

16 Y cnysajy United States v. Batchelder, OKpJ1BlbeHJ1 je 360r HeOBJIaIlIheHOr noceno­
san.a sarpeaor opyxcja ocyhen na ner rOp;J1Ha 3aTBopa, J1aKO je p;pymM cTaTyToM
aa J1CTO KPJ1BJ1QHO neno 6J1lIa rrpensnhena MaKCJ1MalIHa CaHK~J1ja on nae rona­
He sarnopa. Cynnja Mapurazr je y 06pa31I0)KelbY onnyxe naseo: ,~J1lbeHJ1~ana je
KPJ1BJ1QHO neno npeP;BJ11)eHo y p;Ba J11IJ1 BJ1IlIe CTaTyTa He otiasesyje TY)KJ10~a na
OKpJ1BlbeHOr TepeTJ1 no 61Ia)KeM on lbJ1X. Cyn nourryje OP;lIyKy TY)KJ10~a y nome­
P;y cacrasa onTY)KHJ1~e J1 He MO)Ke J13pehJ1 CaHK~J1jy OKpJ1BlbeHOM no p;pyroM
61Ia)KeM saxony."
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nOBpep;y J1 CBa OCTalIa nena xoja npOJ1CTJ1qy J13 nare pamse." ,D,OK 6J1

y HaWeM npaBy yqJ1HJ1lIau; KOjJ1 ce y onpehenov nepJ10p;y 6aBJ10 npe­

nponajosr onojnnx p;pora Op;rOBapaO aa jenao KPJ1BJ1qHO neno HeOBlIa­

uihene np0J13BOp;lhe) p;p)Kalha J1 crann.aisa y nporaer orrojanx npora,

y CA,D, 6J1 MOraO na Op;rOBapa aa cBaKy TpaHCaKU;J1jy nojemraa-mo.
J1lIycTpaTJ1BaH npJ1Mep je cay-raj pa360jHJ1WTBa) y KOMe je CBaKOM on

QeTBOpJ1u;e OKpJ1BlbeHJ1X cyheno sa ccnasr pa360jHJ1WTaBa (OHOlIJ1KO

KOlIJ1KO je 6J10 61IarajHJ1) J1 nesernaecr npJ1Hyp;a (OHOlIJ1KO KOlIJ1KO je

6J11I0 pap;HJ1Ka 6aHKe y TOM rpenyrxy) KaO J1 aa KPJ1BJ1QHO neno 31I0­

QJ1HaQKOr yP;pY)KJ1Balha. Ha xpajy cy CBa QeTBOpJ1u;a ocyheua aa cenaa
Ka3HJ1 P;O)KJ1BOTHOr 3aTBOpa! 18

Ha Ty)KJ10U;y je Op;lIYKasa xoja he KpJ1BJ1QHa nena noznrha onTY)KHJ1­

u;y. Iberos OCHOBHJ1 MOTJ1B je WTO BJ1We peWeHJ1X npep;MeTa J1WTO BehJ1

6poj ocyna, jep My ce no TOMe MepJ1 npoepeCJ10HalIHJ1 ycnex J1 3aBJ1Ce

6yp;yhJ1 peJ1360pJ1. AKO ce npep;MeT J13HOCJ1 npep; nopoTy) Ty)KJ1lIau; he

nOp;J13aTJ1 onTY)KHJ1U;y sa OHa nena xoja he MohJ1 p;a noxaxce, KaKO He 6J1

PJ13J1KOBaO ry6J1TaK cnopa) rj. nonomen,e ocnooahajyhe npecyne. AlIJ1

KaKO nopoTHo cyherse no 1I0rJ1U;J1 CTBapJ1 yBeK HOCJ1 J13BeCTaH PJ13J1K,

TY)KJ10U;J1 Y npaKCJ1 MHoro xeurhe nacroje na pewe npep;MeT 6e3 cyheisa,
cnopa3yMoM 0 npaanan,y KpJ1BJ1u;e. IIpiraaatse KpJ1BJ1u;e on cTpaHe OKpJ1­

srsenor Ty)KJ10U;y rapanryje 6p)Ke, naxme J1 jeepTJ1HJ1je pewelhe npenve­

ra J1 CJ1rypHy notieny. Crora He J13HeHa1)yje na je J1HCTJ1TYT cnopaayxa 0

npJ13HalhY KpJ1BJ1u;e norexao ynpaBo J13 aMepJ1QKOr npaBa J1 p;a ce naaac

BJ1We on 90 % npennera y CA,D, pewaBa na raj HaQJ1H. 19 qecTa crparernja

17 Y KaJIJ1<p0pHJ1jJ1) npioaepa pann, nonasarse orrryxcnnne aa pa36ojHJ1IlITBO HeJ13­
6e)l(HO rrOBJIaQJ1 J1 rronnsaa,e orrpY)l(HJ1~e aa OTMJ1~Y, 6yp;ynJ1 na ce non OTMJ1~OM

rrop;pa3yMeBa CBaKO rrpJ1MOpaBalhe xcprne na rrpOMeHJ1 MeCTO na KOMe ce HaJIa3J1!
OrrIlIJ1pHJ1je: Albert 'vV. Alschuler, The Prosecutor's Role in Plea Bargaining, 36 D.
Chi. L. Rev. 50, 1968-1969, CTp. 88.

18 Albert W Alschuler, op. cit, CTp. 88.
19 ITpJ1Mepa pap;J1, 2004 rOp;J1He 95,7 % cnyaajesa pellieHo je rrpJ13HalbeM KPJ1BJ1­

ue, (D. S. Sentencing Commission, 2004 Sourcebook of Federal Sentencing Stati­
stics, P;OCTyrrHO na: http://www.uSsc.gov/ANNRPT/2006/SBTOC06.htm). Haxo
ce CTaTJ1CTJ1QKJ1 rronaun onnoce car-to na npouenar npxanan,a, nepyje ce zta je
najsehn 6poj npasaan,a KpJ1BJ1~e, TaQHJ1je BJ1IlIe on 90 %, pe3yJITaT rrpeTxop;Hor
CTpaHaQKOr cnopaaysra. BJ1IlIe 0 TOMe: Stephen A. Saltzburg, Daniel J. Capra, Amer­
ican Criminal Procedure-Cases and Commentary, Seventh Edition, Thomson West
Edirion, 2004, CTp. 1035; Maximo Langer, Rethinking Plea Bargaining: The Practice
and Reform of Prosecutorial Adjudication in American Criminal Procedure, Ameri­
can Journal of Criminal Law,Vol. 33,2006, CTp. 229.



140

KOjOM TY)KMO~M nacroje na y6ep;e onopany ira 3aKJbyqelhe cnopa3yMa je

T3B. noourrpasaa,e OnTY)KHM~e xoje ce MO)Ke ornenarn y nasan.y rexce

npaBHe KBaJIMqmKa~Mje KPMBMqHOM nezry, y rromraan-y onTy)K6M sa BM­

me KPMBMqHMX nena xoja npOMCTMqy M3 jenne pap;lhe MlIM y nonnaan.y

onTY)KHM~eno 3aKoHy no KOMe ce MO)Ke nspehn reaca Ka3Ha.

3aKOHM M cTaTyTM KOjM He noaaozsaaajy ytiaaxcaearse Ka3He MC­

non nocerinor MMHMMyMa (mandatory minimum sentencesi" M 3aKO­

HM 0 nOBpaTHM~MMa, npyxcajy rrocetino BeJIMKa onnamhen,a Ty)KM­

o~y y TOM norJIep;y. CymTMHa 3aKOHa 0 nOBpaTHM~MMa nonyJIapHO

Ha3BaHMM 3aKOHMMa "TpM ynapua" (three strikes law) jccre y TOMe rta

ce OKpMBJbeHOM KOjM je pannje rtna nyTa ocyhnnan Mopa napehn xa­

3Ha P;O)KJ1BOTHOr sarnopa, 6e3 063Mpa na TO 0 KOM KPMBMqHOM p;eJIy

je peq. Cynnja je JIMmeH CBaKe nncxpeuaje y onpehnsaa.y Ka3He M

Mopa nspehn Ka3HY P;O)KMBOTHOr 3aTBopa, 6e3 063Mpa na JIMqHOCT

yqMHMO~a M Te)KMHY KPMBMqHOr p;eJIa. 21 J.1CKJbyqMBO on TY)KMO~a 3a­

BMCM na JIM he y KOHKpeTHoM cnyxajy nonnha onTY)KHM~yno 3aKoHy

o nOBpaTHM~MMa MJIM no HeKOM p;pyroM, 6JIa)KeM 3aKoHy. Ilpuvepa
pap;M, y cny-rajy Brodenkircher v. Hayes" OKpMBJbeHOM je sa epaJICMqm­

xoaaise -rexa M npntiaarsaa,e MMOBMHCKe KOpMCTJ1 on 88 $ M3peqeHa

Ka3Ha P;O)KMBOTHOr 3aTBopa C 063MpOM aa TO na je paanje p;Ba nyTa

ocyhnaaa xao MaJIOJIeTHMK. KaKO OKpMBJbeHM anje npncrao na 3aKJbY­

qelhe cnopa3yMa 0 npM3HalhY KpMBM~e KOjMM je TY)KMJIa~ npep;JIO)KMO

Ka3HY on ncr ronnaa 3aTBopa, TY)KMJIa~ je, peBOlITMpaH op;6MjalheM

20 Ilpnsrepa pazm, 3aKoHoM 0 3JIoyrrOTpe6M onojnnx p;pora M3 1986. romrne npen­
md)eHa je 06aBe3a nspnnaisa MMHMMaJIHe caaxunje on ner romma 3aTBopa OK­

pMBlbeHOM KOP; xora je nponaheao ner rpasra MapMxyaHe, a aKO je nponaheno 50
rpasia, Mopa My ce nspehn HajMalbe 10 ronmra 3aTBopa. OKpMBlbeHM pano rrpn­

crajy p;a npnsaajy KPMBM~y, KaKO 6M TY:>KMJIa~ sa y3BpaT onycrao on nomraarsa

orrTY:>KHM~e rro OBMM 3aKOHMMa.
21 ITpBM 3aKOH 0 rroBpaTHM~MMa p;OHeT je y Ibyjopxy cpep;MHoM nnanecerax ro­

p;MHa rrpOlllJIOr aexa, xao onronop na nopacr crone KpMMMHaJIMTeTa y notia

npoxnrinnaje, a y6p30 3aTHM 3aKOHH 0 rroBpaTHH~J1Ma ce nonoce M y p;pyrMM
p;p:>KaBaMa. OBM 3aKOHM M3a3MBaJIM cy lllMpOKO neronosaa,e jaanocrn 360r rrap

OqMfJIep;HO HerrpaBep;HMxcnysajena no KOjHX je P;OlllJIO y rrpaKcM, TY:>KMO~M cy

CBe pehe rrOp;M3aJIM orrTY:>KHM~e rro lbMMa, re cy 3aKOHM 0 rroBpaTHM~MMa rroc­

reneno no-rena na nanajy y 3a60paB MaKO nntcana HMCy <popMaJIHO yKMHyTM.

Kana je cenasmecerax ronmra npournor nexa p;paCTMqHO CKOqMJIa crena KpM­

MMHaJIMTeTa y CA,n, 3aKoHM 0 nonparnmnora rrOHOBO no-rmsy na p;06Mjajy na

ana-rajy.
22 Brodenkircher v. Hayes 434 U. S. 357 (1978)
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rroHy.n;e, nonnrao OrrTY)KHVlU;y rro 3aKoHy 0 rrOBpaTHVlU;VlMa, 're je OKpVl­

BlbeHOM Vl3peqeHa Ka3Ha .n;O)KVlBOTHOr 3aTBOpa. 3a pa3JIVlKY on r'ora,

y cny-rajy Solem v. Helm oKpVlBlbeHVI ce naronao ca Ty)KVlOu;eM na rrpVl­

3Ha KPVlBVlU;y sa KPVlBVlqHO .n;eJIO nsnaaatsa -texa 6e3 noxpnha VI Vl3peqe­

na My je Ka3Ha on ne r ronnna 3aTBopa, VlaKO je pannje 6V10 nmne rryTa

ocyhnaaa aa nne reunce xpahe, rrpeBapy VI pa36ojHVlllITBO.

Moryhaocr nonnaan,a orrryacnuue rro CiIlpOJlCeM 3aKoHy npencra­
sn.a MonHo opyacje y pyKaMa ryxoroua na VlH.n;VlpeKTHO rrpVlMopa OKpVl­

azsenor na rrpVl3HaKPVlBVlU;Y. Je.n;VlHVI HaqVlH.n;a OKpVlBlbeHVI ocrropVl o.n;JIY­
Ky Ty)KVlOu;a y rrornezry Vl360pa 3aKOHa jecre na noxaxce na ce Ty)KVlJIau;

rrpVl .n;OHOllielhY o.n;JIyKe PYKOBO.n;VlO paCHVlM, BepCKVlM VlJIVI .n;pyrVlM neno­
3BOlbeHVlM VI .n;VlCKpVlMVlHaU;VlOHVlM MOTVlBVlMa. AJIVI, VlMajynVl y BVI.n;y na
je .n;VlCKpVlMVlHaU;Vljy rennco .n;OKa3aTVI, o.n;JIyKa Ty)KVlOu;a aaj-reurhe ocraje

KOHaqHa VI rrpecy.n;Ha aa .n;albVl TOK nocryrtxa."

4. KOHTPOJIA TY>I<J1JIAUA

J.1aKo Ty)KVlJIau; rpetia na je HerrpVlcTpacTaH VI na nezryje y VlHTepecy

3aKOHa VI rrpaB.n;e, n.eron nonoacaj VI HaqVlH Vl360pa HerVlpa OBy rrpeMVI­

cy. TY)KVloU;VI ce 6V1pajy na omrrrrrxr Herrocpe.n;HVlM Vl36opVlMa, a ycrrex

VIM ce MepVl rro 6pojy ocyhyjyhrrx rrpecy.n;a VI Te)KVlHVI Vl3peqeHVlX Ka3HVI,

llITO ce pe.n;OBHO narnaiuaaa y Hape.n;HVlM Vl360PHVlM KaMrralhaMa. .IJ:a 6V1

6V1o rrOHOBO rrsatipan, Ty)KVlJIau; Mopa na 6y.n;e OlliTap y 6op6V1 rrpOTVlB

KpVlMVlHaJIVlTeTa VI CypOB Y rrpe.n;JIaralhy Ka3HVI, a HepeTKO ce VlCTVlqe VI

na rrOJIVlTVlqKVI epaKTOp nonexan VlMa rrpecy.n;aH ana-raj na rserone o.n;JIY­
xe. Bepyje ce na je aa perryraunjy notipor Ty)KVlOu;a VI iseros penstiop
HajBa)KHVljVl BVICOK rrpou;eHaT ocyhyjyhnx rrpecy.n;a, .n;o6pVl O.n;HOCVl ca

yrJIe.n;HVlM a.n;BOKaTVlMa, cynajana VI rrOJIVlTVlqapVlMa, xao VI 6P30 pellIa­

naise npeztxera."

23 Y cny-rajy ApMCTpyHf BpXOBHM cYJJ: je MCTaKao JJ:a CBaKO KO ce rr03MBa na JJ:MCK­
pMMMHa~Mjy Mopa JJ:a je JJ:OKa:>Ke TaKO lIITO he nponahn cay-raj aHaJIOraH CBOMe M
JJ:oKa3aTM JJ:a je oKpMBlbeHM y TOM Ha30BM MJJ:eHTMqHOM cnyxajy MMao rroBolbHMjM
rrOJIO:>Kaj MJIM Myje M3peqeHa 6JIa:>Ka canxunje. BMJJ:M: United States v. Armstrong,
517 US.456 (1996), HaBeJJ:eHO rrpeMa: Stephen A. Saltzburg, Daniel J. Capra,
American Criminal Procedure-Cases and Commentary, CTp. 1074.

24 Susanne Walther, The Position and Structure of the Prosecutor's Office in the United
States, 8 European Journal of Crime, Criminal Law & Criminal Justice 283, 2000,
CTp. 286-289



142

Y HeKOJIJ1KO HaBpaTa 6J1JIO je jaBHJ1X anena J1 noxynraja na ce Ty)l(J1­
OQJ1 CTaBe non sehy KOHTpOJIy,25 aJIJ1 cy yjenno J1 jaxa npornsrseisa
p;OHOWelhJ1Ma jep;J1HCTBeHJ1X rrJ1CaHJ1X rrpaBJ1JIHJ1Ka J1 SaKOHa KojJ1Ma

6J1 ce perYJIJ1cao J1 YHJ1epopMJ1CaO pap; TY)l(J1JIaliITaBa. J.1cTJ1lIe ce na 6J1
rrpJ1MeHa OBJ1X rrpaBJ1JIHJ1Ka TOKOM rrocTyrrKa qeCTO 6J1JIa nonohena y

rnrran.e, WTO 6J1 rrpop;y)l(J1JIO rpajaise rrocTyrrKa J1 p;OBeJIO y rmraa,e

lheroBy eepJ1KaCHOCT, na je aesroryhe p;OHeTJ1 jep;J1HCTBeHJ1 rrpaBJ1JIHJ1K

sa CBa Ty)l(J1JIaWTBa, C 06SJ1pOM na TO na ce rrpJ10pJ1TeTJ1 y xasnenoj

rrOJIJ1TJ1QJ1 paSJIJ1Kyjyy SaBJ1CHOCTJ1 on CTpyKType J1 crone KpJ1MJ1HaJIJ1­
rera, JIOKaJIHJ1X 06J1qaja J1 KyJIType, na je J1Hp;J1BJ1p;yaJIHO nocrynarse

npnzrarobeao KOHKpeTHOM cnyxajy necnojnao ca saXTeBOM yHJ1epOpM­
nor rrocTyrralha J1 T. CJI.26

TY)l(J10qeBa Op;JIyKa na He rronnzce orrTY)l(HJ1QY xao J1 na op;ycTaHe op;

KPJ1BJ1qHOr ron-en-a He nonnezce CyP;CKOj KOHTpOJIJ1, HJ1TJ1 oWTeheHJ1 J1Ma

rrpaBO na rrpeYSMe J1JIJ1 HaCTaBJ1 KPJ1BJ1QHO roisen,e xao cyncamrjapan
TY)l(J1JIaQ.

OHO WTO cnpexana cynose na YTJ1Qy na Op;JIyKe TY)l(J10Qa HJ1je sa­
KOH, seh HaQeJIO rronene BJIaCTJ1, p;y60KO yKopelheHo y Tpap;J1QJ1jJ1 axte­

pJ1QKOr Hapop;a. Cyncxa BJIaCT He Mewa ce y oanaurhen,a J1SBpIIIHe, xao

WTO HJ1 TY)l(J1JIaQ xao perrpeseHT J1SBpWHe BJIaCTJ1 HeMa HJ1KaKaB HaQJ1H

na YTJ1Qe na CYP;J1jy na, rrpJ1Mepa pap;J1, rrpJ1XBaTJ1 caHKQJ1jy rrpep;JIO)l(eHy
crropasyMoM 0 rrpJ1SHalhYKpJ1BJ1Qe. Cynnje QeCTO J1CTJ1Qy na J1M OBO naxe­

JIO aanaxce na ce ysp;p)l(e on 6J1JIO xaxsor Mellialha y Op;JIyKe TY)l(J1oQa.27

Y cnyxajy United States v. Giannattasio J1CTaKHyTo je: "Moh KPJ1BJ1QHOr

ron-en-a y pyKaMa je J1SBpIIIHe, a He cyncxe BJIaCTJ1 J1 cymrja He CMe YTJ1Qa­
TJ1 na OP;JIyKy TY)l(J10Qa HJ1TJ1 je MelhaTJ1."28

<!>opMaJIHO rrOCMaTpaHO, jep;J1HJ1 HaQJ1H KOHTpOJIe TY)l(J10QeBJ1X on­

JIyKa je KOHTpOJIa orrTY)l(HJ1Qe na rrpeJIJ1MJ1HapHOM caCJIywalhy J1JIJ1 on
CTpaHe BeJIJ1Ke nopore (Grand jury). CTaTJ1CTJ1QKJ1 rrOCMaTpaHO, rrpOQeHaT

25 ALI Model Code of Pre-Arraignment Procedure 10.3, P;OCTyIIHO na: http://www.ali.
org/alilstu_pre_arr.htm, ABA Standards, The Prosecution Function 3-3.4 (1992),
p;OCTYIIHO na: http://www.abanet.org/crimjust/standards/pfunc_blk.html, U. S.
Department of Iustice, Materials Relating to Prosecutorial Discretion, P;OCTyIIHO na:
http://www.usdoj.gov1criminallprIpress_releases/2007 108/08-06-07amex -charge­
agremnt.pdf

26 OIIIIIJ1pmlje: Stephen A. Saltzburg, Daniel J. Capra, American Criminal Procedure­
Cases and Commentary, CTp. 876.

27 Inmates of Attica v. Rovkfeller, 477 F.2d 375 (2d Cir 1973).
28 United States v. Giannattasio 979 F.2d 98 (7th Cir. 1992).
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IIoTBpl)eHMx OIITy)l(HMu;a xpehe ce OKO 99,6 %, IIITO 3Ha~M na BeJIMKa IIO­

pora MaJITeHe nnxana He IIpoTMBype~M OP;JIyU;M Ty)l(Mou;a Ben casro IIO­

TBpP;M lberoBy OIITy)l(HMU;y KaKO 6M ce rrocTyrraK HacTaBMo. 29

vb nepcnexrase eBporrcKor rrocMaTpa~aorrpaBp;aHa je rrpmrenfia na
neorpamorena orropTyHMTeT Ty)l(Mou;a HeM36e)l(HO P;OBOP;M y mrratse na­
~eJIO jeqnaxoctuu upeg 3aKOHOM. AJIM y CA,Il; p;McKpeU;Mja y Op;JIY~MBalbY

Mopa na ce rrocMaTpa y IIIMpeM KOHTeKcTy rrOJIMTM~Ke KyJIType M3rpa­

heae aa U;MBMJIHOj KOHTpOJIM rrOJIMTM~Ke MonM M aBep3J1jM npexia jaxoj

u;eHTpaJIM30BaHoj BJIaCTM. Haxeno jeqnaxociuu upeg 3aKOHOM aexra TO­

JIMKM snaxajy y aMepM~KoM IIpaBy 6a3MpaHoM na MHp;MBMp;yaJIMCTM~Koj

rrOCTaBU;M na je CBaKM cny-raj, xao M CBaKM oKpMBlbeHM IIpM~a sa eerie."

Ilopen rora, Ty)l(MOU;M rronnexcy MHp;MpeKTHoj nediopxramroj KOHTpOJIM

xoja ce ~eCTO sanevapyje M3 IIepcrreKTMBe eBporrcKor nocvarpaua. TY)l(M­

OU;M Y CA,Il; aa Ty rroaaunjy p;OJIa3e orrIIITMM Herrocpep;HMM M36opMMa,

MaHp;aT MM je orpaHM~eHM Mopajy p;a onpasnajy rroBepelbe 6Mpa~a KaKO

6M 6MJIM IIOHOBOM3a6paHM.31 CXOP;HO TOMe, najaehn KOHTpOJIOpM Ty)l(M­

oua cy rpahann, jep Ty)l(MJIau; KOjM )l(eJIM na 6yp;e rrOHOBO M3a6paH Mopa

P;OHOCMTM rrpaBM~HeOp;JIyKe M e<pMKaCHO 06aBlbaTM csoje P;y)l(HOCTM.32

Saioeyscna pasuaiupan.a

KJIaCM~Ha IIIeMa MeIIIOBMTor KPMBM~Hor rrocTyIIKa 3aCTYIIlbeHor y

p;p)l(aBaMa KOHTMHeHTaJIHOeBpOrrCKor rrpaBHor nonpyxja neuemrjana ce

29 CTan1CTMQKM 6MpO MMHMcTapcTBa npasne CA.Il:-a (U, S. Departement of Iustice,
Bureau of Justice Statistics), AOCTyrrHO na: http://www.ojp.usdoj.gov/bjs/pub/pdf/
cfjs03.pdf

30 Pizzi William, Understanding Prosecutorial Discretion in the United States, CTp. 1351.
31 Y Oxajy cy qeTMpM nyTa noxymane pediopsre ca IJ;MlbeM na ce cyznrjeM Ty:>KMOIJ;M He

6Mpajy, seh nocraszsajy M ynarrpehyjy no sacllysM. Me~YTMM jasaocr je 6Mlla rrpM­
llMqHO pesepnncaaa npexra TaKBMM rrpennosrora, cxiarpajyha Aa ce lhMMa rpaha­
HMMa oAysMMa rrpaBO Aa caMM 6MpajyOHe KOjM he cnpoBoAMTM rrpaBAY, 're OHM HM­

xana HMCy narnacaaa. Onnrapmrje: John D. Felice & John C. Kilwein, Strike One,
Strike Two...: the History of and Prospect for Judicial Reform in Ohio, University of
Pensilvania Law Review, Vol. 145, 1997, CTp. 711-758.

32 Bepyje ce na Ty:>KMOIJ;M Mopajy na MMajy notipe onnoce ca rrOlIMIJ;MjoM, cYAMjaMa M

6paHMOIJ;MMa, 6YAyhM na CBM OHM qMHe rnacaxxo Tello,re nnje peTKOCT na Ty:>KMO­
IJ;M CBMM saMHTepeCOBaHMM oripasnaacy caoje onnyxe MaKO MX saKOH na TO Heo6a­
aeayje. BMAM: Pizzi William, Understanding Prosecutorial Discretion in the United
States: The Limits of Comparative Criminal Procedure as an Instrument of Reform,
Ohio State Law Journal, Vol. 54, 1993, CTp. 1330-1332.
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cyOl:laBa ca BeJIJ1KJ1M J13a30BJ1Ma, rrpBeHCTBeHO y rrOrJIeAY 6p3J1He J1 eq>J1­

KaCHOCTJ1 KPJ1BJ1l:lHOr rrocTyrrKa. J1HKpJ1MJ1HaJIJ13aIJ,J1ja BeJIJ1KOr 6poja

nonaman.a J1 CBe neha crena KpJ1MJ1HaJIJ1TeTa AOBeJIa je y nrrraa.e xana­

IJ,J1TeTe J1 MoryhHOCTJ1 CYAOBa J1 TY:IKJ1JIalIITaBa na naahy na xpaj ca rrpeBe­

JIJ1KJ1M rrpJ1TJ1CKOM rrpeAMeTa. J1 3aXTeB EKlbIl (EBpOrrCKe KOHBeHIJ,J1je

aa JbYACKa npasa) sa cyl)elheM y pa3yMHoM pOKY rrOCTaBJ10 je 3aKOHOAaB­

IJ,e rrpeA Te:IKaK 3aAaTaKna nponahy MeXaHJ13Me KojJ1Ma 6J1 ce y6p3aJIJ1 no­

cTyrrIJ,J1 J1 paCTepeTJ1JIJ1 CYAOBJ1. Pemeise ce rrpOHaJIa3J1 y lIIJ1pelhy Ty:IKJ1­

JIal:lKJ1X osnaurhen.a xoje ce OrJIeAa y rrpeJIacKy na TY:IKJ1JIal:lKY J1CTpary

J1 oncrynan.a OA naxena JIeraJIJ1TeTa KPJ1BJ1l:lHOr ron-en-a Kp03 ysohea,e
HOBJ1X J1HCTJ1TyTa, rrorryT onnararsa KPJ1BJ1l:lHOr ron.en.a, CrrOpa3YMa 0

rrpJ13HalhY KpJ1BJ1IJ,e J1 T. CJI. J1aKo TY:IKJ1JIal:lKa J1CTpara J1lIIJ1pelhe Ty:IKJ1­

JIal:lKJ1X onnaurhen,a HecyMlhJ1BO AOrrpJ1HOCJ1 eq>J1KaCHOCTJ1 J1 6P3J1HJ1 rro­

crynxa, ocraje rnrrarse KOJIJ1KO je TO CarJIaCHO Hal:leJIJ1Ma rrpaBJ1l:lHOCTJ1

J1 paBHOrrpaBHOCTJ1 CTpaHaKayrrocTyrrKy. IlapIJ,J1jaJIHa "TpaHCrrJIaHTaIJ,J1­
ja" rrpOIJ,eCHJ1X J1HCTJ1TYTa J1 peureisa, 6e3 lhJ1XOBOr npnnarohaaaa.a KOH­

KpeTHOM rrpaBHOM rrOpeTKY rrp0J13BOAJ1 BJ1lIIe lIITeTe nero KOpJ1CTJ1, re

yaoherse TY:IKJ1JIal:lKe J1CTpare 3aXTeBaAaJIeKOCe:IKHJ1jy J1 Ay6Jby pe<POPMY
l:lJ1TaBOr KPJ1BJ1l:lHOr rrocTyrrKa KaKO n.eroaa OCHOBHa nasena He 6J1 6J1JIa

nonohena y mrraise.
KOMrrapaTJ1BHOrrpaBHO rrOCMaTpaHO, Ty:IKJ1JIaIJ, Y:IKJ1Ba najseha OBJIa­

urhersa y CA,D" lIITO naje OCHOBa sa TBPAlhY na cy TeHAeHIJ,J1je rrpJ1CYTHe
rrOCJIeAlhJ1X rOAJ1Ha y Ap:IKaBaMa KOHTJ1HeHTaJIHe Eapone rrpBeHCTBeHO

J1HCrrJ1pJ1CaHe aMepJ1l:lKOM rrpaKCOM.

,D,p:IKaBHJ1 Ty:IKJ1JIaIJ, y CA,D, He MO:IKe ce OKapaKTepJ1CaTJ1 xao Ap:IKaB­

HJ1 opraH l:lJ1jJ1 je IJ,J1Jb 3alIITJ1Ta 3aKOHa, neh rrpe csera xao CTpaHKa y

rrocTyrrKy l:lJ1jJ1 je IJ,J1Jb AOHOlIIelhe lIITO BJ1lIIe ocyhyjyhnx rrpeCYAa J1

J13pJ1IJ,alhe lIITO Te:IKJ1X Ka3HJ1, J1MajyhJ1 y BJ1AY na My TO AOHOCJ1 nporpe­

CJ10HaJIHe noeae KOjJ1 AOrrpJ1HOCe rroBepelhy 6J1pal:la J1 osroryhaaajy My

6YAyhe peastiope. OH Y:IKJ1Ba orpoMHy, MaJITeHe HeOrpaHJ1l:leHy AJ1CKpe­

IJ,J1jy rrpJ1 0AJIy-qJ1BalhY na JIJ1 he rrOAJ13aTJ1 orrTY:IKHJ1IJ,y, aa xoje KPJ1BJ1l:lHO

AeJIO J1 rro KOM saxony, na JIJ1 he 0AycTaTJ1 OA KPJ1BJ1l:lHOr rorsen.a, na JIJ1

he ca OKpJ1BJbeHJ1M rrperOBapaTJ1 0 rrpJ13HalhY KpJ1BJ1IJ,e J1JIJ1 he rrpeAMeT

J13HeTJ1 rrpeA rropoTY. OlIITeheHJ1 HeMa xroryhnocr na rrpeY3Me J1 HaCTa­

BJ1 KPJ1BJ1l:lHO roisen.e, HJ1TJ1 na 3aXTeBaOA cyna na upencmrra TY:IKJ10l:le­

Be OAJIyKe. 3aXBaJbyjyhJ1lIIJ1pOKJ1M TY:IKJ1JIal:lKJ1M OBJIalIIhelhJ1Ma, y CA,D,

ce He rrocrasn,a rrp06JIeM e<pJ1KaCHOCTJ1 J1 6p3J1He KPJ1BJ1l:lHOr rrocrynxa,

aJIJ1 ce xao AaJIeKO BehJ1 rrp06JIeM nocrasn.a mrraise tserosc rrpaBJ1l:lHOCTJ1,
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KOjM ce -recro sanenapyje M3 nepcnexrase esponcxor nocaarpa-ra. 360r
rora ce He csrejy 3a60paBMTM npenaocrn cyncxe ncrpare, nocetino y KOH­
TeKcTy OCHOBHMX na-rena MeIIIOBMTor KpMBM-qHor nocrynxa, 0 -qeMy je
nporp. np 1)opl)e JIa3MH -qeCTO rOBopMo.

Final observations

The classic scheme of the mixed criminal proceeding widely present
in legal systems of continental European countries has been facing great
challenges for decades primarily concerning the speed and efficiency of
criminal proceedings. Incrimination of a large number of conducts and
relentlessly increasing crime rate has questioned the capacity of courts
and public prosecutor's offices to successfully deal with the overwhelming
pressure put on by the sheer number of the judicial proceedings. The re­
quest of the ECHR to complete the trial within a «reasonable period of
time» has also presented legislators with a difficult task of finding the mec­
hanisms which would accelarate proceedings and disburden courts. The
solution lies within the extension of prosecutorial powers which imply
transition to prosecutorial investigation and deviation from the principle
of legality of criminal prosecution by employing new principles such as
delay of the criminal prosecution, plea arrangement and such. However,
although prosecutorial investigation and the extension of prosecutorial
powers contributes to efficiency and speed of legal procedures, a question
remains of how much is that concurrent with the principles of objective­
ness and equality of the parties involved in the proceeding. Fragmentary
«transplantation» of procedural principles and solutions, without their
adjustment to the specific judicial system is more detrimental than useful
in that case, which means that installation of prosecutorial investigation
requires more far-reaching and comprehensive reform of the entire Crimi­
nal Procedure Code, in order to avoid questioning of its basic principles.
Comparatively speaking (law-wise), a prosecutor in the USA enjoys most
tremendous powers, which altogether justifies the claim that tendencies
present in continental European countries in the recent years are prima­
rily inspired by the American practice.

A state prosecutor in the USA cannot be characterized as an official
authority whose goal is to protect the legal system, but mainly as a party
in a proceeding whose goal is to secure as many convictions and harsh sen­
tences as possible, having in mind that that would increase his professional
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rating which, on the other hand, contributes to ensuring his credibility
with pollers and enables his reelection. The prosecutor enjoys enormous,
practically unlimited discretion when deciding whether to press charges,
for which criminal act and on which account; whether to drop charges,
negotiate a plea arrangement with the defendant or present the jury with
a case. The injured party does not have the power to take over and conti­
nue with the criminal prosecution, nor appeal to court to question the pro­
secutor's ruling. Due to the great power the prosecutor possesses, the USA
do not face the challenge of efficiency and speed of criminal proceedings.
Nevertheless, a far greater problem is the question of its objectivity, which
is often neglected from the perspective of a European observer. Therefore,
the advantages of a judicial investigation must not be disregarded, espe­
cially in the context of basic principles of a mixed criminal proceedings,
which Prof. Dr Borde Lazin often emphasized.


