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IIpocfi. gp rOpaH II. J1JlUn
IIpaBHM epaKyJITeT YHMBep3MTeTa y Beorpany

IN FAVOREM DEFENSIONIS

- hommagenporpecopy AP 1)opl)y JIa3J1HY -

On csor rrpBor snasajaor nena rrocseheaor HaqeJIY in dubiopro reo y
KPMBMqHOM rrocTyrrKy, rra no reopnjcxax pap;oBay KojMMa ce aanarao sa

o-ryaarse KOHQerrTa cyncxe MCTpare, nporpecop p;p 'Bopbe JIa3MH je na no­
CJIep;aH M, peKao 6MX, jep;MHM MoryhM HaqMH saraopao Kpyr CBOjMX rrpo­
epecMOHaJIHMX MHTepecoBalba. Pes je 0 HayqHoM orrycy HaCTaJIOM TOKOM
nocnemsnx qeTBpTnexa, Kp03 KOjM ce xao upaeaa HMT nposna-nr MaKCM­
Ma in favorem defensionis. Y lbeHOM CBeTJIy nporpecop JIa3MH aHaJIM3Mpa
onpehene npouecne yCTaHoBe, KpMTMKyje nocrojeha 3aKOHCKa peIIIelba
MJIM naje de lege ferenda rrpep;JIore, a CBe y QMlhY ooestieheu,a P;OBOlhHO
rrpOQeCHMX rapammja sa OKpMBlheHor.

Ilporpecop JIa3MH je 6MO HaqMCTO y nornenyp;MJIeMe 0 ypehersy KPMBMq­
nor rrocTyrrKay CKJIap;y ca 3axTeBMMa crime control MJIM dueprocess MOp;eJIa.
Hseroso P;y60KO YBepelbe je p;a MCTMHy y KPMBMqHOM rrocTyrrKy MO)Ke MMO­
pa YTBp~MBaTM rrpBeHCTBeHO He3aBMcaH M HerrpMCTpaCTaH cyp;. Ilpouecna
jesrcraa nonoacajaoxpnszseaor Hecsrejyce)KpTBOBaTM MMrrepaTMBy sohen,a
6P3J1X rrocTyrraKajep 6MTO BOP;MJIO xa nosehaisy penpecaje rrpeMaJIMQMMa
rrpOTMB KOjJ1X ce BOP;M KPMBMqHM rrocTyrraK. JIorMqHO je 3aTO IIITO je rroxer­

KOM neaenecernx romnra rrpOIIIJIOr sexa xao CTMrreHp;MCTa epOHp;aQMje "Ale­
xander von Humbolt" npoysasao Me9YHapop;He cTaHp;app;e lhYP;CKJ1X npasa
y KPMBMqHOM rrocTyrrKy, na 6Mnecerax ronmra xacanje na rrOCJIep;MrrJIOM­

CKMM CTyp;MjaMa na IIpaBHoM epaKyJITeTy YHMBep3MTeTa y Beorpany npacao
rrpep;aBalba nocseheaa 3aIIITMTM lhYP;CKMX rrpaBa y KPMBMqHOM rrocTyrrKY.
Hehy 3aTO rrpeTepaTM aKO Ka)KeM na je nporpecop p;p 1)op~e JIa3MH M3aIIIao
M3 "IIIMlbeJIa"BMJIMjaMa EJIeKCTOYHa Mp;a 6M, aajenno ca eHrJIeCKMM cepOM,
rrpe rrpMCTao na necer KpMBJ1X norierae, Hero na jenaa HeBMH crpana.
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Iberone Mp;eje 0 CYP;CKOj KOHTpOrrM rrocTyrrKa rrpeTOqeHe cy y aexa
on nocrojehnx 3aKOHCKMX perneIha. To je cnysaj ca onpenooi« xnana 236.
CTaB 1. 3aKoHMKa 0 KPMBMqHOM nocrynxy' (y p;aJbeM TeKcTy: 3KIl/Ol),

xoja MorynHocT onnaraisa KPMBMqHOr ron.ea.a ycrrOBJbaBa carnacnourhy
cyp;a. Osaj ycrroB mrje 6MO canpacan y M3BOpHOj Bep3MjM 3KIl-a on 2001.
romme Ben je yHeT M3MeHaMa M3BprneHMM TpM ronmre xacmrje.' Ilpodie­
cop JIa3MH IhMXOB ratio BMP;M y norpetin orxnarsan,a rrpOM3BOJbHOCTM M

MorynMx szroynorperia on cTpaHe jasnor Ty)KMOu;arrpMrrMKoM nonouretsa
onnyxe 0 onnararsy KPMBMqHOr rorsersa.' C 063MpOM na TO na 3aKOH

He npensaha HMjep;Hy KOHKpeTHy OKorrHOCT xoja MO)Ke rrocrry)KMTM xao
OCHOB sa noaomen,e TaKBe onnyxe, 6Mrro je norpetino na ce TaKBa Moryn­

HOCT ycnosn carnacnourhy cyna KOjM rrpy)Ka Bene jesrcrno o6jeKTMBHO­

CTM on jasnor Ty)KMOu;a.

Y nsnaratsy xoje cneznr ocnpuyhy ce najnpe aa nornene nporpecopa
JIa3MHa 0 saasajy M p;oMarnajy rrpMMeHe naxena in dubio pro reo. Ilorosr
hy M3rrO)I(MTM IherOBe Mp;eje 0 pe<l>opMM KPMBMqHO rrpou;ecHor 3aKOHO­

p;aBCTBa M npennocrasra cyncxor xoauerrra MCTpare.

I

Y npouecnoj reopajn MaKCMMa in dubio pro reo yofiaxajeno ce on­
pehyje xao npasnno na y cnyxajy cyMIhe rpetia op;rryqMTM y KOpMCT

OKpMBJbeHor. 4 ,IJ;eTaJbHMja ananaaa osor nojaa noxasyje, Me1)yTMM, na

3aKoHHK ° KPHBHqHOM nocTyrrKY ("CJlY)l(6eHH JlHCT CPT", 6p. 70/01 M 68/02 M

"CJlY)l(6eHM maCHMK PC", 6p. 58/04, 85/05, 115/05 H 49/07).
2 3aKoH ° M3MeHaMa M norrynana 3aKoHMKa ° KPHBHqHOM nocTyrrKY ("CJlY)I(6eHM

rJlaCHHKPC", 6poj 58/04).
3 D. Lazin, The Principle ofopportunity of Criminal prosecution and the Interantional

legal standard, in 1). J1rlbaToBHn (rrpapenno), Cuuuee icpuscunanuiueiua y Cp6uju u
upaena cpeqcaiea peatoeaiea, II neo, EM6JlHOTeKa Crimen, I1paBHH <paKyJITeT YHM­

Bep3MTeTay Beorpany, Beorpan, 2008, CTp. 55. M 56.
4 V.Bayer, lugoslavensko krivicnoprocesno pravo, Knjiga druga, Pravo 0 cinjenicama

i njihovom utvrdivanju u kriviinom postupku, APyro npepaheno H3Aalbe, J1H<p0P­

MaTop, 3arpe6, 1978, CTp. 36, 37; M. Ipytiama, 'C.JUl-beHUt-lHO ciicawe y KpUBUt-lHOM
UOCiUyUKy, Apyro nonyiseno M M3MelbeHO H3Aalbe, J1H<p0pMaTop, 3arpe6, 1980,
CTp. 63; T. Bacnzsenah, Cuctuew KPUBUt-lHOi upouecuoi upaea C<1>PJ, rpehe H3­

MelbeHO M norryrseno nsnarse, Caspesaeaa aAMHHMcTpaQHja, Beorpan, 1981, CTp.

315; 1). JIa3HH, In dubio pro reo y KPU8Ut-lHOM UOCiUyUKy (AOKTopcKa AMcepTaQM­

ja), Beorpan, 1984, CTp. 10; M. Ipytiax, KpUBUt-lHO upouecuo upaeo - y80g U OU­
uuuu geo, rpehe M3MelbeHO M norryn-eao nsnarse, CJly)l(6eHH maCHHK, Beorpan,
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nocroje aennxe pasnnxe y Be3J1 ca CXBaTaIheM a.erose canpzcrme, 06J1­
Ma, npJ1MeHe, npaBHe npJ1pOp;e J1 OnpaBp;aHOCTJ1 nocrojan.a.'

Jep;HO on MJ1IIIJbeIha je na aa-reno in dubio pro reo npencraan,a zrorror­
Ky nocnenmry npeTnocTaBKe HeBJ1HOCTJ1.6 3a OKpJ1BJbeHOr je P;OBOJbHO
na KOP; cynxje CTBOpJ1 onpehean crenen cyMIhe y nasone orrryactie, na
na nocTynaK 6yp;e OKOHqaH p;OHOIIIeIheM ocnotiahajyhe npecyp;e. Ha
npyroj CTpaHJ1, nojernnrn ayTOpJ17 cxrarpajy na Be3J1BaIhe nasena in du­
bio pro reo sa npeTnocTaBKy HeBJ1HOCTJ1 He MO)l(e na 06jaCHJ1 IheroBy
npJ1MeHy y p;pyrJ1M npOu;eCHJ1M CJ1TyaU;J1jaMa. 360r Tora 6J1 ratio OBe
rrpouecne ycranose rpetiazro BJ1p;eTJ1 y nOTpe6J1 epaBOpJ130BaIha OKpJ1­
BJbeHOr y CBJ1M CYMIhJ1BJ1M cnysajemoaa. Saspehyje na 6yp;e nosreayro
J1 rrrep;J1IIITe8 na naxeno in dubio pro reo rrpencrasrsa oncrynaise on on­
IIITer npaBJ1rra na qJ1IheHJ1U;e naxcne sa npecyp;y Mopajy 6J1TJ1 norrryno
yrspbene. Haxeno ce cacrojn y TOMe na he cYP; Ycnyxajy cyMIhe na rrJ1
nocrojn aexa qJ1IheHJ1u;a xoja J1p;e y KOpJ1CT OKpJ1BJbeHOr Y3eTJ1 na ra
qJ1IheHJ1u;a nocroja.

J1 nporpecop JIa3J1H csrarpa na npeTnocTaBKa HeBJ1HOCTJ1 He MO)l(e
na 06jaCHJ1 CBe cnysajene npJ1MeHe npaBJ1JIa in dubio pro reo? C 063J1­
pOM na TO na je OHO nornxxa nocnenaua npJ1HU;J1na J1CTJ1He, pa3YMJbJ1BO
je IIITO npJ1HU;J1n cnotionnor cymrjcxor yBepeIha J1Ma op;rryqyjyhJ1 ana-raj
sa nocrojarse J1 MoryhHOCT nproaerre osor aasena. ,IJ,pyrJ1M peqJ1Ma, yBO­
1)eIheM oueae noxasa no crr060p;HOM CyP;J1jCKOM yBepeIhynacraje Moryh­
HOCT sa npJ1MeHy npaBJ1rra in dubio pro reo npJ1rrJ1KOM YTBp1)J1BaIha qJ1Ihe­
HJ1u;a y KPJ1BJ1QHOM nocrynxy."

Y npouecnoj TeOpJ1jJ1 He nocrojn carnacnocr HJ1 y Be3J1 ca 06J1MOM
npJ1MeHe naxena in dubio pro reo. Hecnopno je na ce OBO npaBJ1rrO npJ1­
MeIhyje npJ1rrJ1KOM YTBp1)J1BaIha QJ1IheHJ1u;a y KPJ1BJ1QHOM nocTynKy.

2004, CTp. 299; S. Guinchard, J. Buisson, Procedurepenale, 2e edition, Litec, Paris,
2002, CTp. 446.

5 1). JIa3HH, op. cit., CTp. 11.
6 S. Guinchard, J. Buisson, op. cit., CTp. 446.
7 V. Bayer, op. cit., CTp. 42. rpy6aq rOBopH 0 Te:>KThH aaxononasna na rrpHMeHoM

osor rrpHH~HrraOTKJIOHH on oxpnazseaor cBaKyIlITeTHy nocnenmry aa qHje na­
cTyrraThe HHCy YTBp~eHH yCJIOBH ca rroTrryHoM nsaecnourhy. M. Ipytias, op. cit.,
cTp.300.

8 T. Bacazseaah, op. cit., CTp. 315.
9 1). JIa3HH, op. cit., CTp. 11. H 179.
10 Ibid., CTp. 107. H 108.



38

Ilpeoanahyje MMIIIJbelbell na je peq 0 MaTepMjaJIHO Ba)l(HMM qMlbeHMu;a­

Ma, KaO M 0 qMlbeHMu;aMa xoje rrpencraszsajy rrpOu;eCHe npernocraaxe.
On MaTepMjaJIHO Ba)l(HMX qMlbeHMu;a nourne 6M y 063Mp KaKO OHe KO­

je qMHe otienescja KPMBMqHOr nena MJIM ra KBaJIMq,MKyjy KaO rezce, on­

HOCHO npencrasrsajy oreacasajyhe OKOJIHOCTM, TaKO M qMlbeHMu;e xoje

ncxn.y-ryjy rrpOTMBrrpaBHOCT M KpMBMU;y, xoje npaaaneryjy KPMBMqHO

p;eJIO MJIM nosone P;O 6JIa)l(e ocyne. IIpM TOM ce CBe qMlbeHMu;e xoje MP;y

na TepeT orrTy)l(eHor Mopajy yTBpP;MTM ca M3BecHoIIIhy, P;OK y cnysajy

cyMlbe y nocrojarse qMlbeHMu;a xoje My MP;y Y rrpMJIOr rpetia M3BeCTM

3aKJbyqaK 0 lbMXOBOM nocrojarsy, Pes je, naxne, 0 IIIMpeM npacryrry on

noweayror cxaaraisa xoje rrpMMeHy aaxena in dubio pro reo sesyje casro

sa qMlbeHMu;e xoje MP;y y KOpMCT OKpMBJbeHor. 12

Ilporpecop JIa3MH ce sanaace aa IIITO IIIMpy rrpMMeHy rrpMHU;Mrra in
dubio pro reo. OH cMaTpa na 6M ra rpeoano rrpMMelbMBaTM rrpMJIMKOM

yrnpbaaarsa CBMX qMlbeHMu;a y KPMBMqHOM rrocTyrrKy, 6e3 oosnpa na TO

na JIM cy OHe KPMBMqHOrrpaBHe MJIM rrpou;eCHorrpaBHe npnpone, M 6e3

063Mpa na TO na JIM cy y KOpMCT MJIM ua IIITeTy OKpMBJbeHor. 13 OBaKBO

cxaararse npernocrasn,a nocrojan,e oztronapajyher OCHOBa aa rrpMMeHy

npnauana in dubio pro reo. Taj OCHOB nporpecop JIa3MH rrpOHaJIa3M y

rrpMHU;MrryMCTMHe.

Behnaa rrpou;ecyaJIMCTa CarJIaCHa je na ce HaqeJIO in dubio pro reo
He npasren.yje rrpMJIMKOM TYMaqelba KPMBMqHOr npouecnor npasa." Y
raxnoj cMTyaU;MjM cynaja MO)l(e M Mopa;a;a nponahe cTBapHy BOJbY 3aKO­

na, IIITO MCKJbyqyje rrpMMeHy rrpMHU;Mrra in dubio pro reo." TaKaB CTaB

onpaanana ce MeTOp;OJIOiliKOM pa3JIMKOM M3Mel)y yraphnaan,a qMlbeHM­

ua M yrsphasaa-a BOJbe 3aKOHa: CYMlbY y norneny qMlbeHMu;a cyp;Mja pe­

IIIaBa y3 noxroh rrpMHU;Mrra in dubio pro reo, P;OK rrpM yrsphnsarsy BOJbe

3aKOHa He CMe na OCTaHe na TepeHy cyMlbe, neh je 06aBe3aH na yTBpP;M

3aKOHOp;aBqeBY BOJby. 16

11 M. Ipytiama, op. cit., CTp. 64, 65; M. Ipyoas, op. cit., CTp. 299. Ji 300. Y TOMCMJiClIY

Ji Bayer, rropep; cnysajesa y KojJiMa 6Ji rpetiano p;OHeTJi ocnodahajyhy JilIJi op;6Jija­

jyhy rrpecyp;y, xao o61IaCTrrpJiMeHe nasena in dubio pro reo rrOMJilbe cnyxajeee on­
lIyqJiBalba 0 Ka3HJi, xao Ji 0 MorynHOCTJi aohersa KPJiBJiqHOr nocrynxa. V. Bayer,

op. cit., CTp. 40. Ji 41.
12 T. Bacnzseaah, op. cit., CTp. 315.
13 1). JIa3JiH, op. cit., CTp. 177. Ji 179.
14 Bnnera ayTope xoje HaBOp;Ji nporp. JIa3JiH. Ibid., CTp. 223.
15 M. Ipytianra, op. cit., CTp. 67.
16 Ibidem.
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ApryMeHTJ1 KojJ1Ma nporpecop JIa3J1H rroKylliaBa na norinje J13JIO)l(e­

HO CXBaTaIbe jecy CJIep;enJ1Y 360r CJIO)l(eHOCTJ1 QJ1JbHOr ryxaaersa rrOCTO­

jJ1MorynHocT na cYP; OCTaHey CyMIbJ1 xoje 6J1 aaaserse KPJ1BJ1~HOrrpoue­

CHeHopMe rpetiano rrpJ1MeHJ1TJ1. Y TOM cnyxajy MOrJIO 6J1 ce rrpJ1MeHJ1TJ1

rrpaBJ1JIO in dubio pro reo, a TO 3Ha~J1 na 6J1 cyr; sropao p;OHeTJ1 OP;JIyKy y

KOpJ1CT OKpJ1BJbeHor. Ee3yCJIOBHO J1HCJ1CTJ1paIbe na 06aBe3J1 cynnje na ce

y OBOj CJ1TyaQJ1jJ1 onpenenn BOP;J1JIO 6J1 Y rrp0J13BOJbHY rrpJ1MeHy npasne

HopMe. To 6J1, cxrarpa nporpecop JIa3J1H, HOCJ1JIO y ce6J1 BJ111Ie IlITeTHJ1X

rrOCJIep;J1Qa J1 BenJ1 PJ13J1K no cnooone J1 npaaa OKpJ1BJbeHOr, Hero rrpJ1­

MeHa rrpaBJ1JIa na y cnyxajy cyMIbe rpetia J13a6paTJ1 OHO ana-ren-e HopMe

xoje je rrOBOJbHJ1je aa OKpJ1BJbeHor.

C 063J1pOM na TO na ce y TeOpJ1jJ1 J1 CyP;CKOj rrpaKCJ1 in dubio pro
reo CXBaTa xao rrpoQecHo Ha~eJIO (J1CTJ1Ha, casro p;eJIJ1MJ1~HO peryJIJ1ca­

HO onrosapajyluor 3aKOHCKJ1M rrpOrrJ1CJ1Ma), J13HeTO je MJ111IJbeIbe na

YTBpl)J1BaIbe ~J1IbeHJ1~HOr eras-a rrpOTJ1BHO TOM rrpJ1HQJ1ny MO)l(e, non

onpehenroa YCJIOBJ1Ma, p;a npencraan.a rroBpep;y onpenaria KPJ1BJ1~HOr

nocrynxa xoja 6J1 6J1JIa OCHOB sa YJIaraIbe )I(aJI6e. 18

Kao rrpJ1Mep aa TO HaBOp;J1 ce CJI~aj y xojesr seurrax He na jacan

J1 onpehen op;rOBOp cYP;y Ben OCTaBJ1 MorynHocT nocrojan.a ~J1IbeHJ1Qe

xoja je 6J1JIa rrpep;MeT seurraxeu,a. 3aCHJ1BaIbe cyncxe Op;JIyKe aa TaKBOM

MJ111IJbeIbY neurraxa MOrJIO 6J1 na npep;CTaBJba rroBpep;y naxcna in dubio
pro reo,'? )J;o rora MO)l(e na nohe aKO cYP; 3aKJby~aK 0 nocrojan.y OP;JIY~­

He ~J1IbeHJ1Qe na IlITeTy OKpJ1BJbeHOr 06pa3JIO)l(J1 <l>opMyJIaQJ1joM (T3B.

p;y6J1TaTJ1BHa <l>opMyJIa) xoja casta rro ce6J1 03Ha~aBa HeKy CYMIbY (nnp.

nocrojaise ~J1IbeHJ1Qece "He MO)l(e J1CKJbY~J1TJ1" J1JIJ1 ce "MO)l(e norrycrn­

TJ1"). 0 rrOBpep;J1 naxena in dubio pro reo MOrJIO 6J1 ce rOBOpJ1TJ1 J1 aKO,

ycnen norpelliHor TYMa~eIba, cYP; 3aKJbY~J1 na nexa ~J1IbeHJ1Qaxoja J1p;e

y rrpJ1JIor orrTy)l(eHoM He nocrojn, jep ce nojaanna caxro xao BepOBaTHa,

a HJ1je MOrJIa 6J1TJ1 noxasaaa.

17 1). JIa3MH, op. cit., CTp. 233.
18 YKOlIMKO,Mel)YTJ1M,npyrocrerrena cy,n; na OCHOBYYlIO)KeHe )Ka1I6e ouemr na npM­

lIMKOM yrnphnaaa,a aexe o,n;lIytIHe tIMfueHMu;e nrrje nocTMrHyTa M3BeCHOCT Ben je

iseno nocrojarse CYMfuMBO, aehe ce pa,n;MTM 0 rrospena npMHU;Mna in dubio pro
reo, Hero 0 norpeuIHo yrnpheaosr tIMfueHMtIHOM crarsy. M. Ipytiaura (1963), IIo­
cinyual-be UPOinU6HO UpUHl"'UUy in dubio pro reo xao uoepeqa ¢opMallHol upaea,
"Hallia 3aKoHMToCT", 6p. 1-2, 3arpe6, 1963, CTp. 45-46.

19 Ibid., CTp. 46-47.
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Y npJ1JIOr OBOM rJIe,lJ;lllIITy HaBOp;J1 ce Op;JIyKa y KOjOj je )l(aJI6eHJ1
cyn, ocnaisajyhn ce na MJ1IIIThelbe BeIIITaKa, 3aKThY~J10 na je npaocrene­
HJ1 cYP; nocrojan.e nOTpeCa M03ra yTBpP;J10 CaMO ca aepoaarnohox, a He
ca J13BeCHoIIIhy, Te na nocrojn cyMlba y nocrojarse TaKBe nOCJIep;J1IJ;e on
aanotinjeaor yp;apIJ;a. Ha OCHOBy rora je p;pyrocTeneHJ1 cYP; Y3eona ra on­
JI~Ha ~J1lbeHJ1IJ;aHe nocrojn J1 npeJ1Ha~J10 n06J1jaHy npecyp;y y norne­

P;y rtpasne KBaJIJ1<pJ1KaIJ;J1je KPJ1BJ1~HOr AeJIa (BpXOBHJ1 CYA XpBaTCKe,
K)I(. 1750/62 on 13. cenrevripa 1962).20 ,Uo3aKThY~Ka 0 nOBpep;J1 na-rena

in dubio pro reo )l(aJI6eHJ1 cYP; je p;OIIIao na OCHOBy <popMyJIaIJ;J1ja KojJ1Ma
je y notinjaaoj npecyp;J1 06pa3JIO)l(eHO nocrojaa.e nexe Op;JIY~He ~J1lbe­

HJ1IJ;e. Iloxrenyre <popMyJIaIJ;J1je rrpencrasn.ajy 06jeKTJ1BHJ1 KpJ1TepJ1jyM
nosrohy xora ce MO)l(e yTBpP;J1TJ1 nocrojarse nOBpep;e npJ1HIJ;J1na in du­
bio pro reo, 6e3 YJIa)l(elba y OIJ;eHy npaBJ1JIHOCTJ1 yrnphenor ~J1lbeHJ1~­

nor crarsa xoje 6J1 npencrasrsano casro nocneznruy norpeIIIHe npJ1MeHe
osor rrpJ1HIJ;J1na.21

Ilporpecop na3J1H ce rrpJ1KJIalba J13JIO)l(eHOM MJ1IIIThelbY nonymrajy­
hJ1 na cyP;, non op;pe1)eHJ1M yCJIOBJ1Ma, npJ1XBaTJ1 xao p;OKa3 MJ1IIIThelbe
BeIIITaKa xoje J13pa)l(aBa casro MoryhHOCT nocrojan.a nexe ~J1lbeHJ1IJ;e.22

Ilpe Hero IIITOnocrynn aa raj Ha~J1H cYP; 6J1 6J10 06aBe3aHna rroKyIIIa p;a
p;06J1je KaTerOpJ1~aH onrosop BeIIITaKa, 6J1JIO TaKO IIITOhe ra nOHOBO ca­
CJIyIIIaTJ1, 6J1JIO TaKO IIITOhe Hapep;J1TJ1 HOBO aeurraxerse. AKOBeIIITaKOBO
MJ1IIIThelbe J1 HaKOH rora OCTaHe neonpeheno, a cYP; Heycne HJ1 ys nosroh
p;pyrJ1x noxasa na OTKJIOHJ1 CYMlby, OP;HOCHO aKO ce onpehena ~J1lbeHJ1IJ;a

MO)l(e yTBp1)J1BaTJ1 jep;J1HO nenrraseisesr, cYP; he rrpJ1MeHJ1TJ1 npaBJ1JIO in
dubiopro reo. Y cnyxajy zta cYP; HerrocTynJ1 na raj Ha~J1H,norpeunro YTBP­
heao ~J1lbeHJ1~HOcraise 6J1JIO 6J1 rrOCJIep;J1IJ;a HenpJ1MelbJ1Balba npaBJ1JIa
in dubiopro reo. IlpJ1 TOM HJ1je nOTpe6HO yKJ1p;aTJ1 rrpBocTeneHy npecyp;y
J1 spaharn npep;MeT na nOHOBHO cyhen,e npaocrenenosr cYP;y pana YTBP­
1)J1Balba ~J1lbeHJ1IJ;e xoja je yraphena npOTJ1BHO npJ1HIJ;J1rry in dubio pro.
TaKBa ~J1lbeHJ1IJ;a ce Mopa cMaTpaTJ1 nenocrojehosr, a TaKaB 3aKTh~aK

MO)l(e p;a J13Bep;e J1 p;pyrocTeneHJ1 cYP; Y Cep;HJ1IJ;J1 neha.
DJ1hy cJI060p;aH p;a npJ1MeTJ1M p;a p;pyrocTeneHJ1 cYP; na raj Ha~J1H y

Cep;HJ1IJ;J1 seha Melba ~J1lbeHJ1~HO cran-e, IIITOrr060pHJ1IJ;J1 onor cxaaraisa
noxyuranajy na npep;cTaBe xao npJ1BJ1p;Hy J13MeHy ~J1lbeHJ1~HOr crarsa."

20 Haiua saxonuiuociu, 6p. 9-12, 3arpe6, 1962, CTp. 566-567.
21 M. Ipytiaura (1963), op. cit., CTp. 47.
22 1). JIa3HH, op. cit.,CTp. 197, 198,208,209-211.
23 M. Ipytimna (1963), op. cit., CTp. 50.
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Ee3 063J1pa ua TO na JIJ1 je rrpJ1BJ1p;Ha) J13MeHa LIJ1IbeHJ1lIHOr craa.a non­
pa3yMeBaJIa 6J1 nocrojau,e )KaJI6e360r rrOrpeiliHO J1JIJ1 nenornyao YTBP­
heaor LIJ1IbeHJ1LIHOr craisa. HaJ1Me) aa pa3JIJ1KY on p;pyrJ1X OCHOBa sa
nofinjaa,e rrpBOCTerreHe rrpecyp;e) p;pyrocTerreHJ1 cYP; MO)Ke J1CrrJ1TJ1BaTJ1
nocrojatse LIJ1IbeHJ1LIHJ1X rpeiliaKa jep;J1HO aKO je YJIO)KeHa )KaJI6arro TOM
OCHOBy. YKOJIJ1KO je LIJ1IbeHJ1LIHO crarse rroTrryHo yTBp1)eHO) rra MaKap TO

6J1JIO J1 rrorpeiliHO YLIJ1IbeHO) p;pyrocTerreHJ1 cYP; Mopa ra CMaTpaTJ1 rrpa­
BJ1JIHJ1M J1 aa OCHOBy isera p;OHeTJ1 OP;JIyKy 0 OCHOBaHOCTJ1 )KaJI6e J1JIJ1
o nocrojarsy rrOBpep;a KPJ1BJ1LIHOr 3aKOHa xoje J1CrrJ1Tyje rro CJIy)K6eHoj
p;y)KHOCTJ1. HJ1 HerroTrryHo yrnpheao LIJ1IbeHJ1LIHO cran.e xoje HJ1je
notinjaao )KaJI60M He rrpep;CTaBlba) rro rrpaBJ1JIy) CMeTIbY sa noaonren,e
p;pyrocTerreHe Op;JIyKe. AHaJIJ13J1paHy rrpou;ecHy CJ1TyaU;J1jy nonarno
KOMrrJIJ1Kyje J1 penocnen J1CrrJ1TJ1BaIba OCHOBa aa rrotiajarse rrpecyp;e. OH
ce YHeKOJIJ1KO pa3JIJ1Kyje on pep;ocJIep;a )KaJI6eHJ1X OCHOBa rrpOrrJ1CaHJ1X
y LIJIaHy 367. 3KfI-a/O1)jep p;pyrocTerreHJ1 cYP; rrOJIa3J1 on 6J1THJ1X rroBpe­
na onpenaria KPJ1BJ1LIHOr nocrynxa, HaKOH IbJ1X J1CrrJ1Tyje J1CrrpaBHocT
yrspbeaor LIJ1IbeHJ1LIHOr crarsa, rrOTOM pa3MaTpa nocrojaise rroBpe­
na KPJ1BJ1LIHOr 3aKOHa) zta 6J1 na xpajy rrpOBepJ10 rrpaBJ1JIHOCT Op;JIyKe
o KPJ1BJ1LIHOj CaHKU;J1jJ1 J1 p;pyrJ1M nocynaaa 360r KOjJ1X je norryurreno
rr06J1jaTJ1 npecyny."

AKo ce y CBeTJIy J13JIO)KeHJ1X rrpJ1HU;J1rra aHaJIJ13J1pa rrpeTxop;Ho rro­
MeHyTa p;pyrocTerreHa npecvna, sanaaca ce na je cYP; rrpaBHor JIeKa OP;CTy­
rrJ10 on pep;ocJIep;a J1CrrJ1TJ1BaIba )KaJI6eHJ1X OCHOBa. OH je najnpe yCTa­
HOBJ10 na je BeiliTaKOBO MJ1IIIlbeIbe J1CTJ1HJ1TO) a HaKOH rora je J1CrrJ1TaO
na JIJ1 ce rrpeMa rrpaBJ1JIJ1Ma J1CKycTBa MO)Ke Y3eTJ1 na nocroja norpec
M03ra xao Op;JIYLIHa LIJ1IbeHJ1u;a. ,IJ;oIIIaBIIIJ1 no 3aKlbYLIKa na ce TO He MO­
»ce ca naaecnourhy yTBpP;J1TJ1) )KaJI6eHJ1 cyP; je 3aY3eo CTaHOBJ1IIITe p;a
je cYP; rrpBor crenena rpetiano na rrocTyrrJ1 CarJIaCHO HaLIeJIy in dubio
pro reo J1 csrarpa je nenocrojehosr, Ilocrojarse nospene HaLIeJIa in dubio
pro reo yrspheao je TeK rrpJ1JIJ1KOM ouene noxasa, rrpJ1 LIeMyje rroMeHy­
Ta <popMyJIaU;J1ja J13 neurraxoaor MJ1IIIlbeIba caxro HarOBeCTJ1JIa TaKBy

sroryhaocr. Ouena noxasa yxasyje na TO na ce )KaJI6eHJ1 cyP; yrrycTJ10
y J1CrrJ1TJ1BaIbe rrpaBJ1JIHOCTJ1 LIJ1IbeHJ1LIHOr cran.a J1 yTBpP;J10 na rrpBo­
CTerreHJ1 cYP; HJ1je rrpJ1MeHJ10 rrpaBJ1JIO rro KojeM y CJIyLIajy cyMIbe Tpe­
6a OP;JIYLIJ1TJ1 y KOpJ1CT OKpJ1BlbeHor. Me1)YTJ1M) cYP; p;pyror crenena je
rrOrpeIIIJ10 xana je, crajyhn na CTaHOBJ1IIITe na cy LIJ1IbeHJ1u;e-J1Hp;J1U;J1je

24 M. Ipytimna, KpUBU1-fHU uociuyua« 0 upaenusc nujetcoeuua, J1H<popMaTop, 3arpe6,
1987, CTp. 167.
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rrpaBMJIHO yrnphene y rrpsocrerreaoj rrpecyp;M, M3BeO 1'13 IbMX rtpyraxnje
JIOrMqKe 3aKlbyqKe 1'1 na OCHOBy rora, yMecTo na YKMHe, rrpenaa-rao rrpe­

cYP;y Y Cep;HMIJ;M neha. li13JIo)l{eHM apryMeHTM aaxce 1'1 aa Op;JIyqHe qMIbe­

HMIJ;e xoje MP;y y rrpMJIOr orrTy)l{eHOM, a qMje nocrojan.c nnje MOrJIO na

6yp;e p;OKa3aHO, yCJIep; qera je rrpBOCTerreHM CYP;, rrpOTMBHO HaqeJIY in
dubio pro reo, 3aKlbyqMo na OHe He rrocroje.

Saapuraaajyhn npnxaa jenae on resra KojMMa ce 6aBMO nporpecop
JIa3MH, )l{eJIMM na MCTaKHeM IberOBO MMllilbeIbe 0 rrpeBop;y M3peKe in du­
biopro reo: y CyMIbM, rrpecyp;M y KOpMCT oxpaszsenor." Ocrajyhn p;OCJIe­

nan OBOM rJIep;MIlITY, nporpecop JIa3MH je cMaTpao na M3PMqMTO rrporrM­

CMBaIbe rrpaBMJIa in dubio pro reo y 3aKoHMKy 0 KPMBMqHOM rrocTyrrKy

on 2006. rop;MHe26 (y p;albeM TeKcTy: 3KITI06) He caxro p;a HMje norpetino
neh je rrorpelliHO rrocraarseno 1'1 BOP;M xa 6eCMMCJIeHMM rrOCJIep;MIJ;aMaY

C 063MpOM na TO na je OIlITpMIJ;a iseroae KpMTMKe 6MJIa yCMepeHa aa qM­

IbeHMIJ;yna HOBa 3aKOHCKa onpenoa norryurra na ce cyMIba y cnaxoj <l>a3M

KPMBMqHOr rrOCTYIIKa Mopa pellIMTM y KOpMCT OKpMBlbeHor, YBepeH casr

na ce He 61'1 ycrrpoTMBMO M3MeHaMa 3KIT-a/Ol xoje he y6p30 yrnenarn

CBeTJIOCT nana. HaMMe, y MaTepMjaJIy KOjM je rrpOIlIJIe romme pap;Ha rpy­

rra, na qMjeM qeJIy je 61'10 nporpecop Ipytia-r, p;OCTaBMJIa MMHMcTapcTBy

rrpaBp;e npezmnheno je 1'1 HaqeJIO in dubio pro reo. IToMeHyTa onpenoa
nponncyje na CYMIby Y rrorJIep;y OP;JIyqHMX qMIbeHMIJ;axoje qMHe 06eJIe)l{­

je KPMBMqHOr nena MJIM on KOjMX 3aBMCM rrpMMeHa nexe p;pyre onpentie
KPMBMqHOr 3aKOHa cYP; Y rrpecyp;M MJIM pellieIbY xoje op;roBapa rrpecyp;M

pelliaBa y KOpMCT oxpaezsenor, l1JIM, MCKa3aHO peqMMa nporpecopa JIa3M­

na: y CyMIbM, rrpecyp;M y KOpMCT oKpMBlbeHor.

II

Kana je peq 0 M3MeHaMa 3KIT-a/O 1, nporpecop JIa3MH je MMao rrpMJIM­

xe na ce M3jacHM y Be3M ca HeKMM on IbMX. [enna on TaKBMX OP;HOCM ce na

onpenoy xnaaa 33. CTaB 5. YCTaBa Perry6JIMKe Cp6Mje28 xoja rrpenanha
;n;a CBaKO KOMe ce cy;n;M sa KPMBMqHO p;eJIO MMa npaso na caM MJIM npexo

25 1). JIa3HH, op. cit., CTp. 10.
26 3aKoHHK 0 KPHBHqHOM rrocTyrrKy ("ClIy:>K6eHH fJIaCHHK PC", 6p. 46/06, 49/07 H

122/08).
27 1). JIa3HH, 3autiUuiUa lbygCKUX cnotioqa U upaea icpesca HOBOM Saxonuxy 0 KpUBU1.J­

HOM UOCiUyUKy, Y 1). JIa3HH (ypenanx), Ilpuuena HOBOI 3aKOHUKa 0 KpUBU1.JHOM

UOCiUyUKy Cp6uje, Yp;pY)KelDe sa KPHBHqHO rrpaBO Cponje, Beorpan, 2007, CTp. 37.
28 YCTaB Perry61IHKe Cptinje ("ClIY)K6eHH fJIaCHHK PC", 6poj 98/06).
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6paHVIOl.J,a VI3HOCVI noxase y CBOjy KOpVICT, ncmrry]e CBep;OKe orrryxctie
VI na 3aXTeBa na ce, non VICTVIM yCJIOBVIMa xao CBep;OI.J,VI onryzcoe VI y IDe­
rOBOM npVIcycTBy, ncnarajy VI CBep;OI.J,VI onopaae. Pes je 0 nerrorrryaoxr
npey3VIMaIDy onpentie qJIaHa 6. CTaB 3. raxxa n. Esporrcxe KOHBeHI.J,VIje
o ThYP;CKVIM npaBVIMa,29 qVIjVI je ratio legis y nOTpe6VI na ce orrryxcena
nosene y VICTVI rronozcaj ca jaBHVIM Ty)l(VIOl.J,eM y nornezry MoryhHocTVI

CaCJIylIIaIDa caenoxa."
HOBOM yCTaBHoM onpenoo« yseneno je yHaKpcHo VIcnVITVIBaIDe CBe­

noxa, lIITO je pap;Hy rpyny nporpecopa fpy6aqa HarHaJIO p;a npennoxor
VI3MeHY nocrojehe npouenype y npaBl.J,y MelIIaBVIHe yHaKpcHor VIcnVITVI­
BaIDa VI CaCJIylIIaIDa on cTpaHe npep;cep;HVIKa seha." To 6VI 3HaqVIJIO na
CBep;OKe VI BelIITaKe najnpe ncrraryjy cTpaHKe, a 3aTVIM npencezmax VI
qJIaHOBVI cyp;cKor neha. CTpaHKe 6VI VIMaJIe npaBo na nocranzsajy nVITa­
IDa 6e3 onotipen,a npenceznrnxa neha, CTVIM na 6VI OH srorao na 3a6paHVI
nVITaIDe xoje 6VI csrarpao Hep;03BOTheHVIM VIJIVI xoje ce HeOP;HOCVI na npep;­
MeT cyhetsa. IlVITaIDa 6VI no npaBVIJIy aajnpe nOCTaBThaJIa CTpaHKa xoja
je npep;JIO)l(VIJIa VI3Bo1)eIDe noxasa, a aKO je cYP; op;pep;VIO VI3Bo1)eIDe noxasa
no cnyactienoj P;y)l(HOCTVI, nVITaIDa nocraarsajy CJIep;ehVIM pep;OCJIep;oM:
npep;cep;HVIK neha, qJIaHOBVI seha, Ty)l(VIJIal.J" OKpVIBTheHVI VI 6paHVIJIal.J,.

OCBphyhVI ce na npep;JIO)l(eHy VI3MeHY KOjOM 6VI 6VIJIO yseneno yHa­
KpCHO VIcnVITVIBaIDe, npodiecop JIa3VIH VICTVIqe na 6VI TO rpetiano ypap;VI­
TVI TaKO p;a npoyspoxyje HajMaIDe JIOlIIVIX nOCJIep;VIl.J,a no OKpVIBTheHor.32

29 Esponcxa KOHBeHQIfja aa 3alllTIfTY lbyP;CKJiX npasa If OCHOBHJiX cJI060,n;a (European

Convention for the Protection ofHuman Rights and Fundamental Freedoms) csexa­

HOje norrrncana y PIfMY 4. HOBeM6pa 1950, a cTynIfrra je na cHary 3. cerrresrcpa 1953.
Cxynurrnaa Cponje If Ilpae rope, aa ce,n;HIf.QIf on 26. ,n;eQeM6pa 2003, nonena je 3a­

KOH 0 paTIf<pIfKa.QIfjIf Eaponcxe KOHBeHQIfje 0 3alllTIfTIflby,n;CKIfX npaBa If OCHOBHIfX

CJI060,n;a ca ,n;o,n;aTHIfM npOTOKOJIIfMa ("CJIpK6eHIf JIIfCTCl.Il'", 6poj 9/03).
30 Bnme 0 TOMe: r. MJIIfh, Moqen upaeuunoi upoueca y ceeiuny Eepoucxe KOH8eHu,u­

je 3a 3amiUuiUy lbygCKUX upaea U OCH08HUX cnotioqa, y: C. Bejarosah (penaxrop),
Eepoucxa xoneenuuja 3a 3amiUuiUy lbygCKUX upaea U OCH08HUX cnotioqa U KPU8Uf-I­

HO saxonoqaectueo Cp6uje U Ilpne Tope, Y,n;pY)l(elbe sa KpIfBIft.IHO npaBo If KPIfMIfHO­

nornjy Cptin]e If Ilpne rope, Beorpan, 2004, CTp. 393. If 394.
31 M. Ipyoas, OCH08Ha uuiUa1-baycainauiaeatea Saxonuxa a KPU8Uf-IHOM UOCiUyUKy ca

YciUa80M Cp6uje U3 2006. ioqune, y: 1). JIa3IfH (ypenarrx), Ycainaiuaeatee KPU8Uf-I­

Hal saxonoqaeciuea ca YciUa80M Cp6uje, Y,n;pY)KeThe aa KPIfBIfqHO npaso Cpfinje,
Beorpan, 2008, CTp. 11.

32 1). JIa3IfH, IIpa80 oxpuemenoi na ynaxpcno UCUUiUU8a1-be c8egoKa, y: 1). JIa3IfH

(ypennax), Ycainatuaeatee KPU8Uf-IHOl saxonoqaeciuea ca YciUa80M Cp6uje, Y,n;py­

)l(eThesa KPIfBIfqHO npaBo Cptirrje, Beorpan, 2008, CTp. 51.



44

360r rora je najriorse 3a,n;p)Kan1 nocrojehn CJ1CTeM J1CrrJ1TJ1Balba CBe,n;OKa
J1 aeurraxa rro xojev cy TO rrpou;eCHe pa,n;lbe cyna. HaKOH cyna rrpaBO na
nocrann.ajy rurran.a ,n;06J1JIe 6J1 CTpaHKe, IlITO 6J1 OKpJ1BlbeHOM KOjJ1 He­
Ma 6paHJ10u;a 06e36e,n;J1JIo je,n;HaKOCT ca jaBHJ1M Ty)KJ10u;eM. 3a,n;p)KaBalbe
nocrojeher pellielba npodiecop JIa3J1H onpasnana pe,n;OCJIe,n;OM rrpe,n;y3J1­
Malba pamsn." OH cstarpa na YCTaB He npejynaunpa xana OKpJ1BlbeHJ1
MO)Ke na KOPJ1CTJ1 npaao na ncnaryje CBe,n;OKe, rra 6J1 nocrojehn CJ1CTeM
rperiano CaqyBaTJ1.

Onurrenosnara je CTBap na je 3aKOHJ1K 0 KPJ1Bl1qHOM rrOCTYIIKy on
2006. ronnae nauntao na rOTOBO jennonyunry ocy,n;y y crpyxnoj jaano­
CTJ1. J13y311Majynl1 a.erone TBopu;e KOjl1 cy ra cJIaBo,n;0611THO Ou;eHl1JIl1
xao Haj8eny upoueny naiue «pueunne upoueqype y uepuoqy og uocneqieux
HeKOllUKO qeuenuja (Kyp311B y 0pJ1rl1HaJIY - rrpJ1M. f. TI. 11),34 KpJ1TJ1Qapl1
HOBl1X 3aKOHCKJ1X pellielba cxrarpajy na BeJIl1Ka 11 6e3pa3JIO)KHa 6p311Ha
KOjOM je otiasrsen rrocao 113pa,n;e J1 ycsajan.a HOBor 3KTI-a, BeJIl1KJ13HaQaj
KOjl1 OH l1May npaanoj npacasn 11 113Y3eTHO BeJIl1Kl1 6poj CYMlbl1BJ1X J13­
MeHa J1 ,n;orryHa xoje ca,n;p)KJ1 113a3J1Bajy CYMlbY J1 3a6pl1HyTOCT.35 J13JIa3
113 TaKBe CJ1TyaU;l1je 6110 611 Y pa,n;y na peq,opMJ1 KPl1Bl1QHOr npouecnor
3aKOHo,n;aBCTBa xoja 611 611JIa OKOHQaHa nonomeisesr rroTrrYHo HOBor KO­
nexca KPJ1Bl1QHOr rrocTYIIKa. 36

Jenan on Haj,n;OCJIe,n;Hl1jl1X Kpl1Tl1Qapa 3KTI -a on 2006. ronnne 6J10 je
YIIpaBo nporpecop JIa3J1H. OH cMaTpa na cy npoaeue y 06JIaCTl1 3aIlITJ1Te
lby,n;CKl1X cJI060,n;a 11 npasa xoje npenanha 3KTI/06 rrpe csera K03MeTJ1QKe
npnpone. PeQ je 0 HJ13Y nenorpetimrx 11 rrpaKTl1QHO 6e3HaQajHl1X notiorsura­
lba xao IlITO cy yaoherse CaHKU;l1je sa Kpillelbe rrpeTrrocTaBKe HeBl1HOCTJ1,

33 Ibid., CTp. 52.
34 Oopasnoacerse ITpeAJIOra 3aKOHl1Ka0 KPl1BWlHOM rrocTynKy, CTp. 274.
35 M. Ipytiaa, KpUmUKa 'Hoeoi' Saxonuxa 0 KPU6U1-tHOM UOCmYUKY, "PeBl1ja sa Kpl1­

Ml1HOJIOrl1jy 11 KPl1Bl1QHO npaso", BOJI. 44, 6p. 2, Beorpan, 2006, CTp. 6, 7. 3aQyl)y­

jyha 6p311Ha 11 saopnn.asajyha rroBpIIIHoCT y AOHollielbY onor 3aKOHa rro6yl)yjy

nojemme ayTope na CYMlbY na cy pa3JI0311 sa nonourea,e 3aKOHa Malbe npanne,
a Bl1Ille rrOJIl1Tl1QKe rrpl1pOAe. C. Bezsancior, KPU6U1-tHU ooctuyoax u3Me~y upaea

U UOllUmUKe, "fJIaCHl1K AABoKaTcKe KOMope BojBOAl1He", 6p. 10-11, HOBl1 CaA,

2006, CTp. 577.
36 C. Bejaroanh, Ouuiiueupuxeahenu upaenu ciuauqapqu U Ilpeqnoi Saxonuxa 0 KpU­

6U1-tHOM uocmyuKY, y: ,U. PaAOBaHOBl1h (rrpapenno), H060 Ka3HeHO saxonoqaeciueo:
gUlleMe U upotinescu y meopuju U upaxcu, Beorpan, 2006, CTp. 319. Y TOM CMl1CJIY

11: M. Ipyoa-r,Cxeaiuawe uojMa KPU6U1-tHOi aocuiyuxa y H060M 3aKoHuKy 0 KPU6U1-t­

HOM uocmyuKy Cp6uje, "fJIaCHl1K AABOKaTCKe KOMope BojBOAl1He", 6p. 10-11, Ho­
Bl1 CaA, 2006, CTp. 544.
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"P;ocrrep;HMje"cnposohen,e aasena orrryacoe, rapaarosaa.e npasa na 6pa­

HMOu;a y CBaKO notia Men." C TMM Y Be3M,rrporpecop JIa3MH MCTMl.Je na cy
rrpaKTMl.JHM eepeKTM CaHKI.I;J10HMCaIha rrpeKplIIMOu;a rrpeTrrOCTaBKe HeBM­

HOCTM MarrM, a na 6M 60Jhe pemerse 6Mrro na ce P;O onpehenor crazrajyssa
KPJ1BMl.JHOr nocrynxa 3a6paHM o6jaBJhMBaIhe nonaraxa 0 OKpMBJheHOM.

Maoro 036MJhHMje rrpMMep;6e onnoce ce na rroroplIIaIha y 06rraCTJ1

3alIITMTe JhyP;CKMX cnoriona M npasa P;O KOjMX 6M nosena npioaena pelIIe­

n-a Cap;p)KaHMX y 3KI1-y/06. Ilpodrecop JIa3MH KpMTMKyje MoryhHOCT

xaxosaaarsa 6paHMou;a KOjM 3Ha aa nocrojan.e onpehenor noxasa a He

rrpep;rrmKM IherOBO aasobea,e (nnan 277. CT. 2. J1 3. 3KI1-a/06). OBaKBo

pelIIeIhe je cyrrpoTHo rrpaBy aa onripany jep OKpMBJheHM cast onzrysyje
aa KOjM he ce Hal.JMH 6paHMTM, lIITO 3Hal.JM M na rrM he rrpxjaaarn noxase
KOjM cy My rr03HaTM.38 Cy)KeHO je MrrpaBO OKpMBJheHOr na rrOBepJhMB pa3­

rOBOp ca tipanaouea (l.JrraH 95. CTaB 4. 3KI1-a/06), lIITO je aaxononncau

onpasnao ncrpetiosr na ce Crrpel.JM p;OKa3Ha oncrpyxunja. Ienao on p;pa­

CTMl.JHMX cY)KaBaIha rrpaBa na onopaay omena ce y MoryhHOCTM na xao

p;OKa3 6yp;exopnurhea MCKa3 CBep;OKa xora mtje cacrrylliao cyP;, a l.JMjeM ca­

crrYIIIaIhY mrje rrpMcycTBoBao fipananau (xnaa 258. CT. 1-3. 3KI1-a/06).

Ilporpecop JIa3MH yrryhyje fipojne rrpMMep;6e OBOM penren.y." He casto

na je KBarrMTeT csaxor noxasa KOjM cYP; mrje M3Beo cnopan, seh je TaKaB

p;OKa3, 6yp;yhM na IherOBOM rrpMKyrrJhaIhy urrje rrpMcycTBoBao fipananau,
M cyMIhMBor xapaxrepa. I10BpX csera, aKO ce TaKaB p;OKa3 na rrraBHOM

rrpeTpecy M3BOP;M nocpenao, rj. l.JMTaIheM 3arrMCHMKa, Mopa ce peha na je
OH rroTrryHo HerrpMXBaTJhMB.

Haposnrro cy anasajne rrpMMep;6e xoje ce onnoce na cneunjanne no­

Ka3He paznse. Ilponnrpea,e Kpyra KpMBMl.JHMX nena sa xoja ce OHe MOry

rrpMMeHMTM, MoryhHOCT IhMXOBe rrpMMeHe M y epa3M rrpMrrpeMaIha TMX

KpMBMl.JHMX nena, rrponyacersc rpajarsa OBMX Mepa, caxro cy nexe on CTBa­

pM xoje nporpecop JIa3MH CrrpaBOM ouersyje xao CMaIheIhe nocrarnyror

HMBoa 3alIITMTe cnotiona Mnpasa y KpMBMl.JHOM nocrynxy." Onosonsyhe
3BYl.le iseroae pel.JM na je renepanno rroroplIIaIhe 3alIITJ1Te JhYP;CKMX crro­

6op;a MrrpaBa y 3KI1-Y M32006. rO)J;MHe nocnennua "MHepMU;MpaIha" onpe­

naria onurrer rrocTyrrKa rrOCe6HJ1M rrocTyrrKoM sa nena opraHM30BaHor

KpMMMHarraY Pe-r je 0 M3pa)KeHO perrpecMBHMM MepaMa xoje cy BeOMa

37 1). JIa3J1H (2007), CTp. 36-38.
38 Ibid., CTp. 39.
39 Ibid., CTp. 40.
40 Ibid., CTp. 42-46.
41 Ibid., CTp. 49.
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orr acne rro lbYACKe CJI060Ae M npasa, rra 3aTOMopajy na 6YAY rroABprHyTe

crporoj KOHTpOJIM M na oCTaHy CTpMKTHO seaaae caxro sa AeJIa oprannso­
saaor KpMMMHaJIa. AKO He nocrojn nocetian rrocTyrraK sa OBa AeJIa seh
cy onpentie xoje ra peryJIMlIIy pacyTe rro u;eJIOM onurresr rrocTyrrKy, OHe

he rrpe MJIM xacnnje ,,3apa3MTM" qMTaB ornnrn rrocTyrraK xao HeM3JIeqMBa

3apa3Ha 60JIecT.

III

Y crpysnoj M IIIMpOj jaanocrn xao OCHOBHa OAJIMKa 3KIl-a/06 HaBO­

AM ce ynoherse TY)l(MJIaqKe ncrpare. Ilpeosnahyje cxsaraa.e na je na raj

HaqMH yqMlheH MCKopaK OA KJIaCMqHOr MOAeJIa MelIIOBMTor KPMBMqHOr

rrocTyrrKa, KapaKTepMCTMqHOr aa npacase KOHTMHeHTaJIHOr npasa, M na­

qMlheH nosrax y rrpaBU;y yCTaHoBa xoje ce neayjy aa common law MOAeJI

KPMBMqHOr rrocTyrrKa. YCTalbeHO je MMllilbelhe na ce osaj TMrr rrocTyrrKa

noxasyje eqmKacHMjMM y OAHOCy na MelIIOBMTM MOAeJI KPMBMqHOr no­

crynxa. OAHOCHO na 3aAOBOlbaBa CTaHAapAe cyheisa y pa3yMHoM pOKY.

J1 nporpecop JIa3MH npiorehyje na je u;eHTpaJIHO M najaaxonrje mrra­

lhe y npencrojehoj peepopMM KPMBMqHO rrpou;ecHor 3aKoHoAaBcTBa rnrra­

n.e MOAeJIa ncrpare." OCHoBHa OAJIMKa CYACKorMOAeJIa jecre na MCTpary

crrpOBOAe CYACKM opraHM, IIITO ce orrpaBAaBa neaanncnourhy M HerrpM­

crpacaourhy CYAa KOjM rrpeACTaBlba 60lby rapaarnjy rrpaBa rpahana."
EYAyhM na je aa sacmmarsc KPMBMqHOr nocryrnca xao npaanor onaoca

norpetiao na nocroje TpM rrpou;eCHa cytijexra y aKU;MjM (CYA,OBJIalIIheHM

Ty)l(MJIau; M OKpMBlbeHM), rrocTyrralhe rrOJIMU;Mje rrpMJIMKOM orxpmsan.a

KPMBMqHMX AeJIaM rrpOHaJIa)l(elha yqMHMJIau;a npencrasrsa BaHrrpou;ecHy

epa3y xoja He YJIa3M y OKBMp KPMBMqHOr rrocTyrrKa. Ha npyroj cTpaHM,

yrrpaBHM MOAeJI ce OAJIMKyje rroBepaBalheM MCTpare HecYAcKMM opraHM­

Ma, raxnaje, jaanosr Ty)l(MOU;y M rrOJIMU;MjM. Y cnysajy na ce y TOKy OBe

epa3e nojann norpetia aa OrpaHMqelheM JIMqHMX rrpaBa M CJI060Aa OCyM­

lhMqeHOr, OAJIyKy 0 TOMe rro rrpaBMJIy AOHOCM CYA.

Ilporpecop JIa3MH MCTMqe Aa 6M rrpenasax aa TY)l(MJIaqKY MCTpary

OTBOpMO HeKOJIMKa rrnrarsa, oA KOjMX ce rrpBO OAHOCM na rrOMepalhe AO­

xaanor rrocTyrrKa na rJIaBHM nperpec." ,IJ;oKa3M xoje 6M y TOKy MCTpare

42 1). JIa3JfH, Cyqcxa uciiipaia(qunevu: U upotinessu), "PeBJfja aa KPJfMJfHOlIomjy JfKpJf­

BJfqHO rrpano", BOll. 44, 6p. 2, Beorpan, 2006, CTp. 73.
43 T. Bacrcsesnh, op. cit., CTp. 478.
44 1). JIa3JfH, op. cit., CTp. 75.
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rrpMKyrHlJIM jaBHM TY)KMJIaQ M rrOJIMQMja MOpaJIM 6M, 360r nourroaan.a
rrpMHQMrra HerrOCpe,1l;HOCTM, na 6y,1l;y M3Be,1l;eHM na rJIaBHOM rrpeTpecy O,1l;

CTpaHe cyna. To 6M OTBOpMJIO ,1l;O,1l;aTHM rrp06JIeM, C 063MpOM na TO,1l;ay ca­

BpeMeHOM KPMBMqHOM rrocTyrrKy MelIIOBMTOr rnna BJIa,1l;aHaqeJIO cyncxe
O,1l;rOBOpHOCTM sa yrnphaaarse qMlheHMQa (ventilatio veritatis), lIITO 3Ha­

qM na ce cynnja HerrOCpe,1l;HO CTapa 0 ,1l;OKa3MBalhY qMlheHMQa Ba)KHMX sa

nocrynax." Ycxpahaaaa.ei« MorynHocTM na ce yrro3Ha ca MaTepMjaJIOM

rrpMKyIIJheHMM y TOKy MCTpare, CY,1l;Mja 6M ,1l;OlIIaO y xpajn.e He3aBM,1l;aH

rrOJIO)Kaj.46

TY)KMJIaqKa ncrpara, MCTMqe npodiecop JIa3MH,47 rrO,1l;pa3yMeBa M O,1l;­

rosapajyhy peopraansauajy jasaor TY)KMJIalliTBa M rrOJIMQMje, a HapOqM­

TO arrCOJIyTHO otiestiehasaa,e He3aBMCHOCTM jasnor TY)KMJIalliTBa. OBO

rJIe,1l;MlIITe je rrpMcyTHO M y crpanoj ,1l;OKTpMHM. 48 Y rrpMrrpeMalhy KPMBMq­

nor cnaca jasno TY)KMJIalliTBO casro ,1l;eJIMMMqHO 3aY3MMa MeCTO xoje My

rro 3aKoHy rrpMrra,1l;a, a rrOJIMQMja y rrorrrynocrn ocrsapyje CBOjy yuory,
a nonexan M cnojesorsno MMrrpoBM3yje y 3aBMCHOCTM O,1l; KOHKpeTHMX

OKOJIHOCTM. ,IJ;oMMHaHTHa yJIora rrOJIMQMje y rrpnnpexmoj epa3M nperxon­
nor nocrynxa rrOCJIe,1l;MQa je cJIa60r MHepopMMcalha jasaor TY)KMJIalliTBa

O,1l; CTpaHe rrOJIMQMje M nacnuae yJIore xojy janno TY)KMJIalliTBO MMa y TO­

Ky nczrehen,a. 360r rora 6M rra)KlhY rpetiano yCMepMTM xa O,1l;HOCY jasnor

45 OBO HaqeJIO je rroczrenaua nasena o<pJ1IJ;J1jeJIHOCHI J1 naxezra J1CTpa)KJ1BaTha Ma­
TepJ1jaJIHe J1CTJ1He, a IJ;J1lb Myje YTBpl)J1BaIbe rryHe J1CTJ1He 0 KPJ1BJ1qHOj CTBapJ1.
T. Bacnrsennh, op. cit., CTp. 311.

46 Pex je 0 MaTepJ1jJ1 360r xoje je J1TaJIJ1jaHCKJ1 napnasrenr nourao y oTBOpeHJ1 cyxof
ca YCTaBHJ1M CyP;OM. Iloson je 6J1JIa Op;JIyKa KOjOM cy xao HeyCTaBHe rrpOfJIarneHe
satipane na ce na fJIaBHOM rrpeTpecy qJ1Tajy rroJIJ1IJ;J1jcKJ1 3arrJ1CHJ1IJ;J1 0 J1CKa3J1Ma ca­
CJIyrnaHJ1X JIJ1IJ;a J1 J1CKa3J1 cayqeCHJ1Ka KOjJ1 ce KOpJ1CTe rrpaBoM na Hecseno-re, xao
J1 orpamrxetse na ce paHJ1jJ1 J1CKa3 CBep;OKa KOjJ1 je rrpOTJ1BpeqaH J1CKa3Y p;aTOM na
fJIaBHOM rrpeTpecy MO)Ke KOPJ1CTJ1TJ1 casto pap;J1 OIJ;eHe rserose Bepop;oCTojHOCTJ1,
a He J1 rrpJ1JIJ1KOM Op;JIyqJ1BaTha 0 MepJ1TyMy CTBapJ1. 360r rora cy y napnaxreary
J13fJIaCaHJ1 yCTaBHJ1 aMaHp;MaHJ1 KojJ1Ma cy rrOHOBO yBep;eHe rroMeHyTe satipaae J1
orpannaersa, a P;OCJIOBHO je rrpey3eT J1 QJIaH 6. Esponcxe KOHBeHIJ;J1je 0 lbYP;CKJ1M
rrpaBJ1Ma KOjJ1 jeMQJ1 npaao na rrpaBJ1QHO cyberse. M. ,l];aMarnKa, Cyqtiuna anino­
aMepU1-tKUX upouecnux ugeja y HlIlalluju, "XpBaTCKJ1 rseronnc aa Ka3HeHO rrpaBo J1
npaxcy", BOJI. 13, 6p. 1, 3arpe6, 2006, 9-11, CTp. 14.

47 1). JIa3J1H, op. cit., CTp. 76.
48 E. Mathias, Tequilibre despouvoirs entre lapoliceet le ministcrepublic, in M. Delrnas­

Marty (sous la direction de), Procedures penales d'Europe (Allernagne, Angleterre
et pays de Galles, Belgique, France, Italie), Presses Universitaires de France, Paris,
1995, CTp. 411.
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TY)KMlIaIIITBa M nomnnrje, rrpM qeMy je Ba)KHO na ce onroaapajyhav
3aKOHCKMM peIllelbMMa ojaxa <PYHKU;MOHalIHM ayropnrer TY)KMlIaIIITBa.

To 6M, na jennoj cTpaHM, rrop;pa3YMeBalIo na ce 3arrOClIeHM y onezsersn­
Ma nonmnrje xoja nocrynajy rro HalI03MMa janaor Ty)KMOu;a nanase non
lberOBOM MCKJbyqMBOM nanneacaourhy, TaKO na MX M3BpIIIHa BlIaCT, 6e3

TY)KMOqeBe carlIaCHOCTM, He MO)Kepacrropep;MTM na p;pyre <pyHKU;Mje. Ha

npyroj CTpaHM, jaBHM TY)KMlIau; 6M rperiano na MMa neha yrauaj ua xapa­
jepy nonauajaua KOjM nornanajy non lberoBy Hap;lIe)KHOCT. Jep;HOM pe-nt,

3aoKyrrJbeHOCT rrolIMU;MjCKOM xaprrjeposr He 6M CMelIa na onnece rrpeBary

Hap; rrMTalbMMa y Be3M ca KPMBMqHMM rrocTyrrKOM.

ITporpecop JIa3MH rronexunue M ca TBpP;lbOM 0 crropOCTM cyncxe
MCTpare. 49 OH MCTMqe na KOP; Hac He nocrojn 036MJbHO ncrpaacaaan,c
aa OCHOBy xojer 6M ce Morao M3BeCTM TaKaB 3aKJbyqaK. Ilopen rora, He

naje ce HM oojaunsen,e na lIM je ncrpara crropa 360r CBOjMX xoauemrnj­
CKMX Hep;OCTaTaKa, 06jeKTMBHMX OKOlIHOCTM MlIM 1I0IIIMX 3aKOHCKMX

peIllelba. 0 Ba)KHOCTM onor sanaacaisa CBep;OQM najtiorse irramrjancxo
MCKyCTBO ca aHrlIOaMepMqKMM Mop;elIOM KPMBMQHOr rrocTyrrKa (naxne,
M TY)KMlIaQKOM MCTparOM) KOjM je, rro 3aMMClIM nranajancxor 3aKOHO­

nasua, rpetiano na CTBOpM YClIOBe aa pa3yMHo rpajan.e KPMBMqHMX rro­

crynaxa.
OBaKBO nacrojarse 6MlIO je caCBMM onpasnauo rrOIIITO je ort jyna

1968. ronnae no sraja 1995. ronnae Hranaja rrpep;lbaQMlIa rro 6pojy ocyna
360r rroBpep;e npasa na cy1)elbe y pa3yMHoM pOKy. To ce neurasano, na­
xne, xana cy rrpaBocyp;HM opraHM nocrynann rro rrpaBMlIMMa KOHTMHeH­

rannor nocryrnca MeIllOBMTor rnna (naxne, y OKBMpy cyncxe MCTpare).50

CMTyaU;Mja He casro ztace mrje rrpoxreanna HaKOHysohen,a axysaropcxor

Mop;elIa KPMBMqHOr nocryrnca, Ben je y nepnony on 1999. ronnne no 2006.
ronnne J1TalIMja 6MlIa najxemhe ocyhasaaa 3eMJba360r nospene onpena­
6a Eaponcxe KOHBeHU;Mje 0 JbyP;CKMM rtpamoaa (23,4 % on yKyUHOf 6poja

ocyna). ITPM TOM ocyp;e 360r nospene npasa na cyheise y pasyxmo« pO­

Ky npencraarsajy 73,03 % CBMX ocyp;a J1TalIMje 360r KpIllelba onpenaoa

49 1). JIa3HH, op. cit., CTp. 78, 79.
50 Y Cp6HjH je y 2005. rOAHHH nOCTynaK OAnonnomen-a KpHBHqHe npnjaae AOAOHO­

meisa onnyxe 0 TheHOM oA6aU;HBaThy, npeKHAY HnH 06yCTaBH HCTpare HnH nOAH3a­

fuY orrryxcaaue y 24,63 % cnysajeaa rpajao AOMeceu; nana, y 18,90 % ABa AOqeTH­

px srecena, a y 17,58 % rrpeKo mecr MeceU;H AO jenae rOAHHe. Tpajaise nocTynKa

AY)l(e OArOAHHy nana sarieneaceao je y OBOM rrepHoAY y 12,76 % orysajeaa. EWliUeH
467 Ilynoneiunu y'lUHUOU,U KpU6U'lHUX gella - Ilpuiaee, ocyge, ouiUYJICeH>a - 2005,
Perrytinnxa Cptinja, Perrytina-noi 3aBOAaa cTaTHcTHKy, Beorpan, 2007, CTp. 36.
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Esponcxe KOHBeH~Mje0 Jby,n;CKMM rrpaBMMa. Ha ,n;pyrojCTpaHM, Yje,n;MIDe­
HO KpaJbeBCTBO crra,n;a y 3eMJbe xoje cy y IIOCMaTpaHOM rrepMo,n;y (1999­
2006) Y yKyrrHoM 6pojy ocyna yqecTBOBaJIe ca csera 2,61 %. Y ocynava
xoje cy M3peqeHe Yje,n;MIDeHoM Kparsencray IIoBpe,n;a rrpaBa na cyhen.e y
pa3yMHoM pOKYyrnpheaa je y 12,05 % ocy,n;a. MO)Kece rrOCTaBMTM mrra­
IDey qeMy je J1TaJIMja rrorpeunorai

Ilponecna yCTaHoBa xoja osroryhana eHrJIeCKOM npaaocyhy na ceycrre­
llIHO HOCM ca CBe BenMM IIpMJIMBOM npenxera jecre najaunsaaan,e 0 KpMBM­

~M. ,lJ,OK Y eHrJIeCKOM KPMBMqHOM nocrymcy TaKBa MorynHocT rrocrojn ca
CBa KpMBMqHa nena, MTaJIMjaHcKo rrpaBo ,n;03BOJbaBa rrOCTM3aIDe Haro,n;6M
casro aa KpMBMqHa nena aa xoja je rrporrMcaHa Ka3Ha aarsopa no ner rona­
aa. Ilpexra CTaTMCTMqKMM nonatnora sa EHrJIecKyM BeJIc, 6poj orrryacenax
KOjM ce TOKOM 2006. ronaae y KPMBMqHOM rrocTyrrKy rrpe,n; KPYHCKMM cy­
,n;OM nsjacaxo zta nnje KpMB MaIDM je sa 2 % Y O,n;HOCy aa rrpeTxo,n;Hy rona­
HY. Hajaunsasaa,e na je KpMB y 2006. ro,n;MHM nopacno je sa 1 % Y O,n;HOCY
na rrpeTxo,n;Hy ro,n;MHY M M3HOCMJIO je 64 %, llITO je HaCTaBaK TpeH,n;a pacTa.
Y 2001. ro,n;MHM 56 % oIITy)KeHMX M3jacHMJIO ce na je KpMBO.51

C TMM Y Be3M, y reopnjn ce roaopn 0 aaronfienoj rrpaB,n;M (negotiated
justice) non KOjOM ce rronpasysreaajy pa3JIMqMTe rrpaBHeMJIM qMIDeHMqHe

caryaunje y KojMMa KPMBMqHM crrop npencraszsa rrpe,n;MeT "TproBMHe" y
M3BOpHOM 3HaqeIDy re peqM (negotiatio), O,n;HOCHO pacrrpase M3Mel)ycTpa­

naxa y ~MJbY rrOCTM3aIDa cnopaaysra.? Y rrpouecnoj reopajn pasmrxyje
ce HeKOJIMKO nponecanx crrryauaja y xojasra ,n;OJIa3M,n;o npaxreae aaron­
6eHe rrpaB,n;e, rrpM qeMy ce IIpBa O,n;HOCM aa rrOJIM~MjcKYepa3Y nocryna­
IDa,,n;pyra otiyxsara KPMBMqHO rOIDeIDe on cTpaHejasnor TY)KMO~a,a Tpe­
ha ,n;OJIa3M,n;o napaxcaja npen Cy,n;OM.53 J1aKo narontiena rrpaB,n;a aaaxajno

51 Judicial and Court Statistics 2006, Presented to Parliament by the Secretary of State
for Justice and Lord Chancellor by Command ofHer Majesty The Queen, November
2007, © Crown Copyright 2007, CTp. 102. Y Cje}::t;JtUheHMM AMepMqKMM ,IJ;p)l(aBaMa
y TOKy 2004. romnre Bo1)eH je 83.391 nOCTynaK npoTMBIIM~a orrryaceanx aa reunca

KpMBMt:IHa nena (jelonie), npM qeMy je y 90 % cnysajena nonera ocybyjyha npecyp;a.
On 74.782 ocyheaax KOjM cy OfllaIIIeHM KpMBMM, 72.152 (MllM 96 %) nsjacaano ce
KpMBMM MllM mrje ocnopano aasone orrryzctie (nocryrmo na anpecn: http://www.
ojp.usdoj.gov/bjs/fed.htm).

52 M. Chiavario, La justice negociee: une problematique f constuire, Archives de politi­
que criminelle, ns 15, Paris, 1993, CTp. 27-28.

53 BMIIIe 0 TOMe: F.Tulkens, Negotiated justice, y: M. Delmas-Marty, J. R. Spencer (edi­
ted by), European Criminal Procedures, Cambridge University Press, Cambridge,
2002,cTp.653-673.
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p;OrrpJ1HOCJ1 nojennocraarsersy ¢OpMe KPJ1BJ1qHOr nocrynxa, rrpJ1CYTHO je
CXBaTaIbe na IbeHO nocrojan.e CTBapa onpehene p;J1JIeMe TJ1Me lIITO ¢YHK­
U;J1jy npecyhen,a npesrenrra y pannje ¢a3e nocrynxa, a J1CTOBpeMeHO ce

Op;JIyqJ1BaIbe rrpe6au;yje J13 CyP;CKJ1X YCTpaHaqKepYKe.54 Ona P;OBOP;J1 y rnr­
raise rrpeTrrocTaBKy HeBJ1HOCTJ1 J1 CTBapa rrpJ1BJ1p; jep;HaKOCTJ1 opyxda."
Caara OBJ1X apryMeHaTa, Mel)YTJ1M, CBaKJ1M p;aHOM CBe BJ1Ille 6JIep;J1 y CBe­

TJIy ¢YHKU;J10HaJIHe JIOrJ1Ke narontiene npasne, xoja qeCTO HyP;J1 jep;J1HJ1

J13JIa3 J13 no reuncoha y KojJ1Ma ce HaJIa3J1 KPJ1BJ1QHO npasocybe."

IV

3aBpIllaBajynJ1 osaj TeKCT, 3aMJ1IllJbeH xao hommage MOM YBa)KeHOM

rrporpecopy J1 npxjarezsy p;p 'Bophy JIa3J1HY, )KeJIJ1M na J1CTaKHeM jonr He­
KOJIJ1KO CTBapJ1. On noxenca aamer KOJIerJ1jaJIHOr onaoca aacrynao je JIJ1­

tuen CBaKe norpefie na Me rrOp;CeTJ1 na, yHJ1Bep3J1TeTcKoj Cpep;J1HJ1 TaKO

CBojcTBeH, OP;HOC nporpecopa rrpeMa aCJ1CTeHTy. Ben rrpJ1JIJ1KOM Mor rrp­

sor (J1 jemmor) ex officio rrpJ1cycTBaIberOBOMJ1CrrJ1TY nocaaerosao Me je
na He Cep;J1M rrpep;yro Y3 rsera, Hero na ce rrOCBeTJ1M pany aa P;OKTOpCKOj

p;J1CepTaU;J1jJ1. Ca J1CTOM TaKBOM JIaKOnOM jep;HoM rrpJ1JIJ1KOM rroxasao MJ1

je J13BeIllTaj, KOjJ1 cy HarrJ1CaJIe crapaje KOJIere ca xarenpe, y KojeM ce P;O­

BOP;J1 Y rurran,e rserosa MorynHocT na aanpenyje y BJ1Illesaaise. Ta aeo­
6jaIllIbJ1Ba JIaKOna 6J1JIa je BJ1p;JbJ1Ba J1 rrpJ1JIJ1KOM OpraHJ130BaIbaMapTOB­

CKJ1X caeeronarsa Yp;pY)KeIba sa KPJ1BJ1QHO npaso Cp6J1je na KOrraOHJ1KY,
xao J1 y rrpenaeaepjaera IberOBJ1X 0p;JIa3aKa na BeHeU;J1jaHcKa 6J1jeHaJIa.

Ona ra je, CJ1rypaH cax, YCMepJ1JIa xa YMeTHJ1QKoj paBHJ1 nocrojan,a y KO­
joj ce rrOTBpp;J10 xao rr030pJ1IllHJ1 KpJ1TJ1Qap, p;paMaTypr, YMeTHJ1QKJ1 ¢O­
rorparp (crreU;J1jaJIJ130BaH, rro corrCTBeHJ1M peQJ1Ma, na OBeKOBeQJ1 3J1P;0­

Be). Taj J1CKOpaK xa YMeTHOCTJ16J10 je rrpJ1pOp;aH sa 1)opl)a JIa3J1Ha, jep ce
06JIaCT KPJ1BJ1QHOr rrpou;eCHor rrpaBa noxasana xao npeycxa aa IberoBy

BJ1IlleCTpaHO otinapeny JIJ1QHOCT. 360r rora je y Kpyry IberOBJ1X HayqHJ1X
J1HTepeCOBaIba saasajao MeCTO 06yxBaTaJIa rrp06JIeMaTJ1Ka JbYP;CKJ1X CJIO­

tiona J1 npana y KPJ1BJ1QHOM nocrynxy, rj. MaTepJ1ja y KOjOj ce HOpMaTJ1B­

na paBaH npenznrhe ca rrpJ1pOp;HOrrpaBHOM. Ha raj HaQJ1H je nporpecop
JIa3J1H, rro pohctsy YMeTHJ1K a rro rr03J1BY HayqHJ1K, CBOjJ1M )KJ1BOTOM J1

p;eJIOM cnojno OBe nne cdiepe.

54 Ibid., CTp. 674. J1 675.
55 Ibid., CTp. 675, 676, 678-680.
56 To je, yocTaJIOM, 3BaHJ1QHO MJ1111Jbefue y EHfJIeCKoj. J. R. Spencer, Laprocedurepena­

Ie anglaise, Presse Universitaire de France, Paris, 1998, CTp. 84.



51

Instead ofan epilogue

Completing this text, conceived as a hommage to my honourable pro­
fessor and friend Dr Borde Lazin, a couple of more things need to be
noted. Since the very beginning of our professional cooperation, he com­
municated with me devoid of any need to remind me of our professor-te­
aching assistant relationship, so common in the university surroundings.
At my very first (and only) ex officio attendance during an examination he
advised me not to dwell to long at his side, but to focus on my dissertation.
In the same casual manner on one occasion he presented me with a report
from his senior colleagues which questions the possibility of his further
promotion to a more advanced title. His inexplicable affability was also
visible during the symposium of Serbian association for criminal law on
mount Kopaonik in March, as well as just before his departure to Venetian
biennials. It directed him, I am sure of it, towards an artistic dimension in
which he proved to be an accomplished theatrical critic, dramaturg, fine
art photographer (specialized, in his own words, to capture the essence
of walls). Such artistic tendencies were natural for Borde Lazin owing to
the fact that the discipline of criminal procedure law proved narrow for
his multitalented personality. That is the reason why his scientific interest
involved dealing in issues of human freedom and rights in criminal pro­
cedure, i.e. a subject matter where normative dimension interlaces with
that of natural law. In such way professor Lazin, an artist by his intrinsic
nature and a scientist by his personal choice, has managed to merge these
two spheres of interest in his life and work.


