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YHHBep3HTeTay Beorpazry

l1CTPAfA Y KPl1Bl1QHOM ITOCTYITKY

Ilrrrau,e HCTpare ce, C npasoxr HJIH He, HaMeTHyJIO xao ~eHTpaJIHO

mrrarse pediopxe Harner KPHBHqHOrnocTynKa H OHO ce yrJIaBHOM CBO~H

na ~HJIeMY CY~CKa HJIH TY)l(HJIaqKa HCTpara, O~HOCHO "CY~CKa HCTpara
npOTHB TY)l(HJIaqKe ncrpare".' HOBH 3aKOHHK 0 KPHBHqHOM nocTynKy

H3 2006. rO~HHe, KOjHM je 6HTHO npoMelbeH KapaKTep HCTpare xao <pa3e

KPHBHqHOrnocrynxa, npasrersyje ce casro ~eJIHMHqHO (aexa npaBHJIa 0

3amTHTH CBe~OKa, 0 onnaratsy H npeKH~y rJIaBHOr npeTpeca, re naY3H

TOKOM rJIaBHOr nperpeca), a tseroaa je nOTnYHa npHMeHa He~aBHO jour

je~HoM O~JIO)l(eHaH npaKTHqHO je cana npHJIHqHO H3BeCHO na he y Mel)y­

BpeMeHy, npBO - ~OhH no ycsajan,a onpeheanx HOBeJIa 3KII-a H3 200l.
rO~HHe, KaKO 6H ce OH YCKJIa~HO ca HOBHM YCTaBoM, a na he ce nOTOM

- y ~OrJIe~HO BpeMe yCBOjHTH nornyno HOBH 3aKOHHK 0 KPHBHqHOM no­

cTynKy, TaKO na no ~eJIOBHTenpHMeHe 3KII-a H3 2006. rO~HHe, no cBeMy

cyneha, nehe HH ~OhH.

J13a raj cana 6y~yhHH "HajHoBHjH" cpncKH3KII najaszsyje ce na he

canpacarn HH3 HHcTHTyTa xoje nosnaje 3KIl H3 2006. rO~HHe, a npe CBe­

r-a, HCTpary y Ha~JIe)l(HOCTH jasuor TY)l(HO~a,Te cnopaaysr 0 npH3HaBa­

lby KpHBH~e.2 Mel)yTHM, rrospesreao nponejanajy H nexe He3BaHHqHe

Baine 0 TOMe: 1).JIa3HH, IIpa6/1u paseoja 3aKOHUKa 0 KPU6U1-tHOM UOCUlyUKy, ,,36oPHHK

YP;PY)l(elba aa KpHBJilIHO rrpaBOCptinje", HayqHH cxyn IIpHMeHa HOBor KPHBHqHOr
3aKOHop;aBCTBa Cptinje, Konaoaax, 2006, CTp. 170-17l.

2 Moryhe je na he ce raj HHCTHTyT yHeTH H y 3KII H3 2001, rrpH qeMy 6H xao rrOJIa3Ha
OCHOBa Morno p;a rrOCJIY*H penrerse canpxcano y 3KII-YH32006, CTHM IllTO CMaTpaMO



72

najase na he raj "HajHOBJ1jJ1" 3KIT, y CTBapJ1, yMecTo jaanoryxoora-rxe
J1CTpare, yBeCTJ1 T3B. rrapaJIeJIHy, rj. "paBHorrpaBHy" CTpaHaqKy J1CTpa­
ry, TaKO na he rropep; jenne J1CTpare y Hap;JIe)l(HOCTJ1 jasnor TY)l(J10Qa

nocrojarn MoryhHocT J1 aa p;pyry J1CTparyxojy 6J1 BOP;J1JIJ1 OKpJ1BJbeHJ1

J1 iseros 6paHJ1JIaQ. Ilopen rora, Ty J1 TaMO najasrsyje ce J1 MoryhHocT

na raj Haw "HajHOBJ1jJ1" 6yp;yhJ1 3KIT norrryno rrpOMeHJ1 J1 KapaKTep

QeHTpaJIHe epa3e KPJ1BJ1QHOr nocrynxa, re na ce rJIaBHJ1 rrpeTpec opra­

HJ13yje y ap;Bep3J1jaJIHOM 06JIJ1Ky, xao BJ1P; "CTpaHaQKOr nsoooja", rrpep;

p;oKa3HO J1 rrpOQeCHO yorrwTe peJIaTJ1BHO rraCJ1BHJ1M CyP;OM, CJIJ1QHO xao

WTO TO nocrojn y aHrJIOCaKCOHCKJ1M p;p)l(aBaMa, a y KOHTJ1HeHTaJIHoj

EBpOrrJ1 jep;J1HO y J1TaJIJ1jJ1 J1 y HaMa 6JIJ1CKOj Perry6JIJ1QJ1 Cpncxoj, OP;HO­

CHO Y nejroncxoj EJ1X. KOllUKO je uosnatuo, joui yaeK ce He passcuuoea U

o yao~e1-bY uopoiue, anu HUKag ce He 3Ha... AJIJ1, 0 TOMe HeKOM p;pyroM
rrpJ1JIJ1KOM.

2. OCHOBHJ1 eJIeMeHTJ1 J1CTpare rrpeMa 3aKOHJ1Ky

o KPJ1BJ1QHOM rrocTyrrKy J13 200 1. rOp;J1He

Hcrpara je ctuaqujy» KpUaU1.f.HOl uociuyiuca KOjJ1 BpeMeHCKJ1 rrpeTxo­

P;J1 nonnaaa.y orrTY)l(HJ1Qe J1 rsenoj CyP;CKOj KOHTpOJIJ1.3 Hcrpara J1 rro­

p;J13alhe orrTY)l(HJ1Qe jecy nna cramrjyera upeiuxoqnot uocillyuKa, KOjJ1 ce

Op;BJ1ja rrpe rJIaBHOr rrpeTpeca, rj, cyt)elha y y)l(eM CMJ1CJIY.
Hcrpara ce xao rrpOQeCHJ1 CTap;J1jyM y aaurexr rr03J1TJ1BHOM KPJ1BJ1Q­

HOM rrocTyrrKy Op;JIJ1Kyje cJIep;ehJ1M OCHOBHJ1M oco6eHOCTJ1Ma: 1) CygCKOl

je KapaKTepa, WTO 3HaQJ1 na J1CTpary BOP;J1 J1lheHje OCHOBHJ1 aKTepJ1CTpa­

)l(HJ1 cynnja, a casro y HeKJ1M J13Y3eTHJ1M CJIyqajeBJ1Ma onpeheae pap;lhe y

J1CTpa3J1 Mory BpWJ1TJ1 P;PYrJ1 npacasaa OpraHJ1; 2) sano-rmse aa cfiopMa­
nan Ha1.f.UH, TaKO WTO ce aa saxres oananrheaor TY)l(J1oQa P;OHOCJ1 pewe­

lhe 0 crrposobersy J1CTpare, a ncrpara ce cxrarpa 3arrOQeTOM ouna xana

TO peurerse nocrane rrpaBHOCHa)l(HO, rj, sa iseno sohen,e norpetino je na

ce ncrryne onpeheun MaTepJ1jaJIHJ1 (OCHOBaHa cyMlha na je onpeheuo JIJ1­

ue yqJ1HJ1JIO KPJ1BJ1QHO neno) J1 epopMaJIHJ1 yCJIOBJ1 (npennor TY)l(J10Qa J1
rrpaBHOCHa)l(HO pemerse J1CTpa)l(HOr cynaje): 3) nuje otiaeesua rrpoQecHa

na 6H OHO MOpaJIOp;a6yp;e y aasecao] MepH MOP;HepHKOBaHO, a rrpe csera, rrporrHCH­

BafueM 06a6e3He CmpY1.tHe og6paHesa oxpnarsenor ca KOjHMjaBHH Ty)l(HJIaI:( "rrpero­

napa" 0 rrpH3HafuY KpHBHI:(e.

3 B~'IIIIe 0 TOMe: C. Bejaroanh, KpUaU1.tHO up04eCHO upaeo, CJIy)l(6eHH fJIaCHHK, Beo­
rpap;, 2008.
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<l>a3a,4 jep ce non onpehemor YClIOBMMa orrryxornna MO)l(e nonahn M

6e3 nperxonnor aoheisa ncrpare, UITO je Moryhe y nna npouecna MOAa­

lIMTeTa: a) 6e3YClIOBHO Henocpep;HO onTY)l(elhe (npasa Henocpep;Ha on­

ryscnaua), re 6) ycnosrseao Henocpep;HO onTY)l(elhe (nenpasa nenocpen­

aa onryxcaaua): 4) l1UlbHO je ycuepena aa npMKynlbalhe penesaarunx
noxasa M nonaraxa: 5) opouenoi je tapajan.a, MaKO je MaKCMMalIHM pOK

nporesau.a ncrpare (urecr sreceun) y OCHOBM MHcTpyKTIfBHor xapaxre­

pa. 5 Matuepujannu YCllOB sa cnposohen,e IfCTpare omena ce y nOCTO­

jan.y OCHOBaHe cyM1tJe na je onpeheno nnne yqIfHMlIO KPMBMqHO neno."

Hcrpara ce He MO)l(e BOP;IfTIf npOTMB aenosnaror yqIfHIfou;a KPIfBIfqHOr

nena (T3B. H. H. miue) seh je aeonxonao na ce OCHOBaHa cyMlha OP;HOCIf

He cavo aa qIflheHIfU;y na je yqMlheHo onpeheno KPIfBMqHO nezro (o6jeK­
UlUBHU acueKUl) seh M na je TO KPMBMqHO neno yqMHMlIO ozrpeheno mme,

OP;HOCHO naue qMjM je Mp;eHTMTeT n03HaT (cy6jeKUluBHU acueKUl).
Cspxa MCTpare je cjJYHKl1UOHallHoi «apaxiuepay OP;HOCy na onpehene

peneeauiune gOKa3e M MMa TpM acrrexra: 1) acnexr qoxasueociuu OUUly­
JK6e - npMKynlbalhe noxaaa M nonaraxa KOjM cy nOTpe6HM na 6M ce MorlIO

OP;lIyqMTM na lIM he ce nonnha onTY)l(HIfu;a MlIM o6ycTaBMTM nocTynaK,

2) acnexr oMoryhaBalha eBeHTyalIHor nenosaisa u3Y3eUlKa y OgHOCy na
naueno neuocpeqnociuu - npaxynzsaa,e noxasa aa xoje rrocrojn onaCHOCT

p;ace aehe MohM nOHOBMTM aa rlIaBHOM npeTpecy MlIM 6M lhMXOBO M3BO­

1)elhe 6MlIO OTe)l(aHO, re 3) acnexr CBpcuCXOgHOi qenoeaiea - npMKynlba­

ise p;pyrMx noxasa KOjM MOry 6MTM on KOpMCTM sa nocrynax, a qMje ce

nasohea,e, C 063MpOM aa OKOlIHOCTM cnyxaja, noxasyje uenacxonuaa.
Hcrnrraaaa,e p;OKa3MBOCTM orrryacoe, OP;HOCHO npMKynlbalbe AOKa3a

KOjM cy pelIeBaHTHM sa Op;lIYKY 0 nonnaaisy onTy)l(HMu;e MlIM 06pHyTO,

o otiycrasrsatsy nocTynKa, OCHOBHM je M otiaeesuu uun. uctupate. ,IJ;o M3­

sohersa noxasa sa xoje nocrojn onaCHOCT on HeMoryhHocTM lhMXOBor no­

naszsan,a aa rlIaBHOM npeTpecy, OP;HOCHO lhMXOBor oreacanor nanohen,a,
re no npnxynzsatsa p;pyrMx noxasa na TeMelbY nenrrcxonnocrn, AOlIa3M

4 Y SaBJ1CHOCTJ1 OA Ka3He npOrIJ1CaHe aa KPJ1BJ1QHO neno, ncrpara ce casro y He­
KJ1M clIyQajeBJ1Ma jasrsa xao otiaeesna, P;OK je y P;PYfJ1M J11IJ1 casco Moryna J1JIJ1
je nOTnyHo J1CKlbYQeHa. BJ1llIe 0 TOMe: M. Ipytia«, KPU6U1iHO upouecno upaeo,
I1paBHJ1 q,aKyJITeT YHJ1Bep3J1TeTa YHJ10H J1 CJIy)l(6eHJ1 maCHJ1K, Beorpan, 2006,
CTp.378-379.

5 BJ1llIe 0 TOMe: M. IIIKYJIJ1n, KPU6U1iHO upouecno upaeo - uocetinugeo, I1paBHJ1 q,a­
KylITeT J1 CJIy)l(6eHJ1 maCHJ1K, Beorpan, 2009, CTp. 29-38.

6 MJ1JIaH IIIKYJIJ1n, KPU6U1iHO upouecno upaeo - oUUliliu geo, I1paBHJ1 q,aKylITeT J1
CJIy)l(6eHJ1 maCHJ1K, Beorpan, 2009, CTp. 167-170.
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caxo Y HeKMM cnysajemoaa. <t>OpMaJIHM yCJIOBM 3a soherse MCTpare CBO­

ne ce na: 1) nocrojarse onrosapajyhe rrpOI~eCHe MHMQMjaTMBe na ce MC­

Tpara BOAM (aaxres oananrhenor TY)l(MOQa), 2) ycaajarse re npouecae
MHMQMjaTMBe OA onrosapajyhe cPYHKQMoHaJIHOr 06JIMKa cyna (pemetse

o cnposohersy MCTpare xoje MMaCBOj cPopMaJIHM o6aBe3HM canpxcaj), re

3) nourroaaise rrpoQecHMx rrpaBMJIa xoja ce onaoce na nonaonren-e sax­
resa jaanor TY)l(MoQa na ce MCTpara crrpoBeAe M rrocTyrralbe MCTpa)l(HOr

cynaje, OAHOCHO Apyror 06JIMKa cYAcKe cPYHKQMoHaJIHe HaAJIe)l(HOCTM
(aaapacnpasno Bene) y Be3M ca TMM 3aXTeBOM, xao M rrOBOAOM rrpaBHor

JIeKa ()I(aJI6e) y OAHOCy na pernelbe 0 cnposohen.y MCTpare. Hcrpara ce

crrpOBOAM na saxiuee jaenot iuyocuoua. HeorrXOAHOCT nocrojan,a TaKBe

cPopMaJIHe MHMQMjaTMBe aa cnposohen,e ncrpare rrpeACTaBJba BMA AeJIO­

nan-a aasena aKy3aTopHOCTM. MCTpa)l(HM CYAMja He MOJICe oqtiuiuu 3ax­

tuee sa CupOBO~eHJe uciupaie. YKOJIMKO MCTpa)l(HM CYAMja MMa HeraTMBaH

CTaB y OAHOCy na TaKaB saxres, rj. He CJIO)l(M ce ca lbMM jep CMaTpa na
HMCy McrrylbeHM rrorpetinn yCJIOBM sa aohen,e ncrpare, OAHOCHO KPMBMq­

nor rrocTyrrKa yorrrnTe (na rrpMMep, aKO HaJIa3M na AeJIO y rrOrJIeAY xojer

ce MCTpara saxresa nnje KPMBMqHO AeJIO MJIM Aa rrocroje csrerrse sa KpM­

BMqHO ron.en.e MTA.), OH he rana 3aTpa)l(MTM na 0 TOMe OAJIytlM BaHpa­

crrpaBHO Bene. Taj 06JIMK CYACKe cPYHKQMOHaJIHe HaAJIe)l(HOCTM y raxsoj

cMTyaQMjM pemasa 0 cyrrpoTCTaBJbeHMM CTaBOBMMa jasnor TY)l(MOQa KO­

jM saxresa cnpoaoherse MCTpare M MCTpa)l(HOr CYAMje KOjM ce ca TaKBMM

aaxreaon He cnaxce. MCTO xao Mxana BaHpacrrpaBHO Bene pernaBa rrOBO­

AOM )l(aJI6e rrpOTMB pernelba 0 crrposohersy rrcrpare, OHO je My OBOM CJIy­

xajy AY)l(HO na CBOjy OAJIyKy noaece y pOKY OA 48 «acoea. Onnysyjyh«
o 3axTeBy sa cnposohea,e MCTpare BaHpacrrpaBHO Bene nnje Be3aHO sa
rrpaBHy OQeHY AeJIa xojy je naseo jaBHM TY)l(MJIaQ.

3a CYACKy MCTpary rro rrpaBMJIyce MCTMqe na MMa onpeheae npenao­
CTM xoje ce MOry CBeCTM na cnenehe KOHcTaTaQMje: 1) OHa je rrOBOJbHa sa
OKpMBJbeHOr jep je CYA HaqeJIHO HerrpMcTpacTaH M He3aBMcaH, 2) OHa je

npaan-ura jep ce CYAYMCTpa3M He PYKOBOAM CTpaHaqKMM MHTepeCOM, HM­

TM je CTpaHaqKM "OCTparnneH", re 3) OHa osioryhaaa na ce AOKa3M y lbOj M3­

BeAeHM jernrocrasnaje MMalbe rrp06JIeMaTMqHO xopncre na rJIaBHOM rrpe­

Tpecy, jep MX je M3Beo onpehenn cPYHKQMOHaJIHM 06JIMK cYAa. Y OCHOBM cy
OBe npanuamrjemre KOHCTaTaQMje caCBMM raaae, aJIM Herpetia safiopaaa­
TM na HeMa MAeaJIHOr CMCTeMa, rra crora HM KOHQerrQMja xoja 6M HaqeJIHO

MOpaJIa na naje noope pe3yJITaTe, M3 MHorMXo6jeKTMBHMX Mcy6jeKTMBHMX

pa3JIOra, He Mopa na y rrpaKCM caCBMM aAeKBaTHO cPYHKQMOHMrne.
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Haj,n;OCJIe,n;Hl1jI13arOBOpHI1K cy,n;CKe I1CTparey HaIIIoj KPI1BI1l.J:HOnpO­
uecnoj reopnjn CBaKaKO je 6110 rrporpecop ,n;p 1)op1)e JIa3I1H/ KOjl1 je y
MHoro HaBpaTa, KaKO y CBOjl1M HaYl.J:HI1M 11 CTPYl.J:HI1M pa,n;OBI1Ma TaKO
11 y YCMeHI1M ,n;I1CKyCl1jaMa, BpJIO y6e,n;lbl1BO 06pa3JIaraO notipe CTpaHe
Tor rnrra I1CTpare. AprYMeHTI1 nporpecopa JIa3l1Ha CBOjl1M KBaJII1TeTOM
11 yTeMelbeHoIIIny yBeK cy 3aCJIY)l(l1BaJIl1 nocetiao nOIIITOBalhe, 6e3 06­
3l1pa aa Moryna Hal.J:eJIHa reopnjcxa aecnararsa, xoja cy ysex noxcersna,

KaKO y nay-nroj TaKO y csaxoj npyroj ,n;eMoKpaTcKoj pacnpaan, jep 6e3
sazsaaor cyosaaan,a apryMeHaTa Hl1je Moryne HI1 113Hanl1 najfiorsa sa­
KOHCKa peIIIelha.

3. BeJII1KI1 n03l1Tl1BHOnpaBHl1 KPI1BI1l.J:HO­
npOu;eCHI1 CI1CTeMI1 11 aexa KOMnapaTI1BHa

peureisa y O,n;HOCy aa KPI1BI1l.J:HY I1CTpary

Y nsa BeJII1Ka n03l1Tl1BHOnpaBHa KpI1BI1l.J:HOnpOu;eCHa CI1CTeMa cna­
najy: 1) KOHTI1HeHTaJIHO-eBpOnCKI1 KpI1BI1l.J:HOnpOu;eCHI1 CI1CTeM 11 2) an­
rJIOCaKCOHCKI1 I1JII1 a,n;Bep3l1jaJIHI1 KPI1BI1l.J:HOnpOu;eCHI1 CI1CTeM.

Ilonexan ce ynpourheno, IIITOje nocetino KapaKTepI1CTI1l.J:HO sa ayTo­
pe 113 aHrJIOCaKCOHCKI1X npaBHI1X nonpysja, KOHTI1HeHTaJIHO-eBpOnCKI1
CI1CTeM 03Hal.J:aBa xao I1HKBI13I1TOpCKI1, a aHrJIOCaKCOHCKI1 xao axysarop­
CKI1, aJII1 TaKBO TepMI1HOJIOIIIKO onpeherse y OCHOBI1 nnje KopeKTHO jep
l1aKO KOHTI1HeHTaJIHO-eBpOnCKI1 CI1CTeM canpzor onpehene I1HKBI13I1TOP­
CKe eJIeMeHTe, OH y CTBapl1 npe,n;CTaBlba jenan MeIIIOBI1TI1 CI1CTeM, xao IIITO
HI1 6pojHl1 aHrJIOCaKCOHCKI1 CI1CTeMI1 BI1IIIeHI1CY l.J:I1CTO axysaropcxor TI1­
na. Behnna npacaaa KOHTI1HeHTaJIHe Espone I1Ma MeIIIOBI1Te KpI1BI1l.J:He
nocrymca, ca 113Y3eTKoM HTaJIl1je xoja je HaKOH nocnemse perpopsre cnor
KPI1BI1l.J:HOr npou;ecHor 3aKoHo,n;aBcTBa KPI1BI1l.J:HI1 nocTynaK ype,n;I1JIa
nperexcno aa a,n;Bep3l1jaJIHI1M OCHOBaMa. 06pHyTO, aehnaa ,n;p)l(aBa KO­
je npnnanajy T3B. eHrJIeCKOM rOBopHoM nonpyxjy, rne cy najxapaxrepn­
CTI1l.J:Hl1jl1 BeJII1Ka Bparaanja, O,n;HOCHO npe cnera EHrJIeCKa 11 BeJIc,xao 11

CALl:, I1Majy Tl1nl1l.J:He ansepaajanne KpI1BI1l.J:He nocrynxe."

7 BJ1Ille 0 TOMe: 1). JIa3J1H, Cyqcxa uctupaia - gUlleMe U upotinescu, "PeBJ1ja sa KpJ1­
MJ1HOlIOrJ1jy J1 KPJ1BJ1QHO npaso", Beorpan, 2006, 6poj 2, CTp. 73-90; 1). JIa3J1H,
Ilojeqnociuaemetee cygcKe uciupate y ceetuny Me1jyHapogHux cmaHgapga u 3aKoHuK

° KPU6Utf-HOM uociuyiocy U3 2001. ioqune, "PeBJ1ja sa KPJ1MJ1HOlIomjy J1 KPJ1BJ1QHO
npaso", 6poj 3, Beorpan, 2006, CTp. 133-150.

8 BJ1Ille 0 TOMe: MJ1lIaH IIIKylIJ1h, KPU6Utf-HO upouecno upaeo - ouiuiuu geo, ITpaBHJ1
epaKylITeT J1 ClIY)K6eHJ1 flIaCHJ1K, Beorpan, 2009, CTp. 8-9.
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3a KOHTMHeHTaJIHO-eBpOrrCKe KpMBMqHe rrocTyrrKe KapaKTepMCTMq­

HO je TO na y MCTpa3M nocroje jaxn MHKBM3MTOPCKM eJIeMeHTM, aJIM y3

rrOIIITOBalhe rrpaBa na onopaay M y TOj epa3M KPMBMqHOr rrocTyrrKa.

Y OBOM TMrry rrocTyrrKa OCHOBHe KPMBMqHOrrpOIJ;eCHe epYHKIJ;Mje CTpOrO

cy onsojeae, aJIM jaBHM (p;p)KaBHM) Ty)KMJIaIJ; nnax nrrje rrpaBa, OP;HOCHO

TMrrMqHa CTpaHKa, jep je OH, KaO p;p)KaBHM OpraH, p;y)KaH na OCMM crpa­

HaqKMX MHTepeca YTeMeJheHMX na epyHKIJ;MjM orrryacoe IIITMTM M ormrre

MHTepece, a rrpe cnera MHTepec KOjM rrpOM3JIa3M M3 aaxena MCTMHe, rra

CXOP;HO TOMe, na rrpMMep, OH Mopa OCMM noxasa KOjM TepeTe OKpMBJhe­

nor rrpMKyrrJhaTM M noxase y rrpMJIOr iseronoj onopana, OP;HOCHO Mopa

MX MMaTM y BMP;y. Ilopen rora, caxr cYP; je p;oKa3HO M3Y3eTHO aKTMBaH, OH

rro rrpaBMJIy cast M3BOP;M CBenoxaae TOKOM cyhea.a, y3 nasaa,e Malhe MJIM

Bene p;OKa3He yJIore M caMMM CTpaHKaMa, a mrje OrpaHMqeH p;OKa3HMM

npennosaxa crpanaxa Ben MMa rrpaBO M p;y)KHOCT concraene p;OKa3He

MHMIJ;MjaTMBe. HaIII KPMBMqHM nocrynax, CJIMqHO xao, na rrpMMep, KpM­

BMqHM rrOCTYIIIJ;M Hesraxxe M cI>paHIJ;ycKe, aJIM M HM3a p;pyrMx eBporrCKMX

npacasa, rrpMrrap;a OBOM TMrry rrOCTYIIKa.

3a aHrJIOCaKCOHCKe, OP;HOCHO anaepaajanae (crpaaaxxe) TMrrOBe rro­

CTYIIKa KapaKTepMCTMqHO je TOp;aje cYP; Y p;OKa3HOM CMMCJIy BeOMa rracn­

BaH, TaKO na je M3Bo1)elhe noxasa y OCHOBM rrperryIIITeHo CTpaHKaMa, P;OK

ce cYP; rrpeTe)KHO epOKycMpa aa rrpOIJ;eHy xoja je CTpaHKa y "p;OKa3HOM

nsofiojy" rrpep; lhMM 6MJIa ycneunnrja. Cyheise no-unse rrpe3eHTMpalheM

noxasa orrryzcoe, na xoje onopana y onpeheaasr rrpOIJ;eCHMM epopMaMa

op;roBapa, OP;HOCHO MMa rrpMJIMKy na naje op;roBop, na 6M ce rrOTOM M3­

BOP;MJIM noxasn onopaae, y3 MorynHocT na aa lhMX onrosapa Ty)KMJIaIJ;,

P;OK cYP; MMa BeOMa orpamrsene MorynHocTM TOKOM naaohersa noxasa.

CaCJIyIIIalhe TOKOM cyhersa CTpaHaqKOr je KapaKTepa, TaKO p;aonpehenor
caenoxa rrpBo CaCJIYIIIaBa cTpaHKa xoja ra je rr03BaJIa (examination-in­

chief), 3aTMM rrpoTMBcTpaHKa (cross-examination - yHaKpcHo CaCJIyIIIa­

n.e), a rrOTOM p;OJIa3M no rrOHOBHor CaCJIyIIIalha CBep;OKa on cTpaHKe KO­

ja ra je rr03BaJIa (re-examination). Y CyIIITMHM, TMrrMqHM ap;Bep3MjaJIHM

KPMBMqHM rrocTYIIIJ;M BeOMa cy CJIMqHM rrapHMqHOM rrocTYIIKy, OP;HOCHO

rpahaacxon rrocTYIIKy yorrIIITe.

Caspesreao KPMBMqHOrrpOIJ;eCHO npaao MHaqe KapaKTepMIIIe M CBe

M3pa3MTMja KOHBepreHIJ;Mja enexrenara M3 nsa BeJIMKa CBeTCKa KPMBMq­

HOrrpOIJ;eCHa CMCTeMa, IIITO je rrOCJIep;MIJ;a KaKO orrIIITMX rJI06aJIMCTMqKMX

TeHp;eHIJ;Mja, TaKO M CBeCTM 0 norpetia yrpahaaarsa y nojennac rrpaBHe

CMCTeMe OHMX encsrenara KOjM cy rrOTeHIJ;MjaJIHO eepMKacHM M KOpMCHM,
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He3aBMCHO on rora na JIM rrOTW:lYM3jenner MJIM ,n;pyror BeJIMKOr KPMBMq­

HOrrpO~eCHOr CMCTeMa. Taxo, aa rrpMMep, naaac MHOrM KOHTMHeHTaJIHO­

eBpOrrCKM KPMBMqHM rrocTyrr~M ca,n;p)l(e M aexe eJIeMeHTe ansepaajan­
HMX nocrynaxa, sa UITa je CBaKaKO HajTMrrMqHMjM MHCTMTyT OKOHqaIba

nocrynxa na TeMeJbY crropa3yMa TY)l(MO~a M OKpMBJbeHOr 0 rrpM3HaIbY

KpMBM~e (plea bargaing, O,n;HOCHO deal), IIITO je ,n;OBeJIO M ,n;o TBp,n;IbM He­

KMX ayTopa 0 nocrojaisy cnojespcne 3apa3e OBMM KPMBMqHOrrpO~eCHMM

MHCTMTyTOM y eaponcxasr 3eMJbaMa (plea bargaing infection). 06pHyTO,

M MHorM a,n;Bep3MjaJIHM KPMBMqHM nocrymni rrpnxaarajy nexa pellieIba

M3 KOHTMHeHTaJIHO-eBporrcKMx rrpo~e,n;ypa, a noceriao y Be3M ca nasa­
IbeM nehnx oananrheisa janaosr (npacasnosr) TY)l(MO~Y. OBaKBa KOHBep­

reauaja, MaKO CBaKaKO onpasnaaa, nrrax MMa csoje rpaHM~e, xoje ce y

6MTHOj MepM Mopajy 3aCHMBaTM M na rrpncyrnoj npannoj rpamnnrja on­

pehene ,n;p)l(aBe. Hnje jenaocranno, a rro rrpaBMJIy mrje HM onpasnaao
,n;a ce je,n;HoM rrpaBHoM cacresry KOjMBen YCTaJbeHO rrpMrra,n;a ozrpeheaosr
BeJIMKOM TMrry KPMBMqHOr rrocTyrrKa BeIIITaqKM KaJIeMe ,n;OMMHMpajynM

eJIeMeHTM M3 ,n;pyror raxsor rnna, jep TO MO)l(e ,n;OBeCTM no orpOMHMX

rrpaKTMqHMX rrpotinexta, a rrpe csera no necnanaacea,a cyojexara nocryn­

xa y HOBOM KPMBMqHOrrpO~ecHoM aM6MjeHTy, a TOonna, rro JIOrM~M CTBa­

pM, ,n;OBO,n;M no needmxacaor MJIM HerrpaBMqHOr, O,n;HOCHO Maeedmxacaor
M HerrpaBMqHOr KPMBMqHOrnocrymca.

Ko,n; Hac ce nonexan caCBUM uoipeiuuo 3aKJby1iyje,n;a je jenao on 6MT­

HMX otienezcja aHrJIOCaKCOHCKMX KPMBMqHMX nocrynaxa TY)l(MJIaqKM

KapaKTep MCTpare, jep ce (npxcaaao)TY)l(MJIaqKa MCTpara rroTrryHo no­

rpelliHo noncrosehyje ca necyncxo« MCTparoM. Hcrpara je y BenMHM

aHrJIOCaKCOHCKMX rrocTyrraKa rroBepeHa rrOJIM~MjM.HaMMe, y ansepaajan­
HMM CMCTeMMMa MCTpara HMje cyncxor xapaxrepa, aJIM OHa rro rrpaBMJIy

nnje HMy Ha,n;JIe)l(HOCTM npacasaor TY)l(MO~a,Ben Iby BO,n;M rrOJIM~Mja Mca­

CBMM je nediopxanna, OCMM IIITO, M3Y3eTHO, nexe pamse (na rrpMMep, ca­

CJIyIIIaIbe OCYMIbMqeHOr on CTpaHe rrOJIM~Mje, nocetiae ,n;OKa3He paznse)

MMajy M onpeheny <pOpMy. UeJIOBMTMM KPMBMqHMM rrocrynxosr y CA,IJ;

rrpaKTMqHO CMaTpa ce jenaao cyheise, 6MJIO na ce pa,n;M 0 rropOTHOM cy­

ben.y xoje je y rrpaKCM ca,n;a Ben BeOMa peTKO, 6MJIO na je y rrMTaIbY caxro

nocrynax csenen na M3pM~aIbeKa3He, xana nocroja rrpM3HaIbe OKpMBJbe­

nor, no xora MO)l(e noha KaKOaa OCHOBy cnopasyaa, O,n;HOCHO "Haro,n;6e"

ca ,n;p)l(aBHMM TY)l(MO~eM, TaKO M 6e3 crropa3yMa. CBe pa,n;Ibe xoje rrpeT­

xone KPMBMqHOM cyhetsy He cssarpajy ce caCTaBHMM ,n;eJIOM KPMBMqHOr

nccrynxa, MaKO je BeJIMKM 6poj TMX pa,n;IbM 3aKOHCKM peryJIMCaH MJIM y
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OP;HOCy na lhJfX nocroje rrpeQep;eHTHe Op;JIyKe cynosa, a Ty je on najseher
ana-raja peryJIaTJfBa xoja ce OP;HOCJf aa xamuen,e, fiarareuaa KpJfBJfqHa

nena, cay-raj xana )KpTBa He )KeJIJf KPJfBJfqHJf rrporOH, ysemhe Jf caste

)KpTBe y Jf3Bprnelhy KPJfBJfqHOr nena, rrojasrsasan,e rrpep; CyP;OM, yxeurhe
BeJIJfKe rropOTe y rrpeJIJfMJfHapHOM CaCJIYIIIalhYJfTp;.9

KpJfMJfHaJIJfCTJfqKa JfCTpara je y aehmnr p;p)KaBa aHrJIOCaKCOHCKor

npaanor CJfCTeMa nediopsrannor xapaxrepa JfyrJIaBHOM ce CBOP;Jf na rrpJf­

Kyrrlbalhe MaTepJfjaJIHJfX noxasa, rrpBeHCTBeHO na MecTy norahaja, urro

otianzsa nomntaja, OP;HOCHO <popeH3JfqKJf crpy-nsann." ,IJ;p)KaBHJf Ty)KJf­

JIaQHeMa CKOpO HJfKaKBYyJIory y raxsoj rrOJIJfQJfjCKoj JfCTpa3Jf, a jenaao

y HeKJfM caryauajasra MO)Ke na naje onpeheae casere rrOJIJfQJfjJf. Taxohe,
p;p)KaBHJf TY)KJfJIaQ MO)Ke OP;JIyqJfTJf na ce npasreae onpehene cneunjan­
He JfCTpa)KHeTeXHJfKe, a y HeKJfM caryauajaaa sa TO je norpefina Op;JIyKa

cynaje. Y CTBapJf, y CA,IJ; ce CMaTpa na aKO 6Jf p;p)KaBHJf TY)KJfJIaQ Y3eo

6JfJIO KaKBO aKTJfBHO yxemhe y JfCTpa3Jf, TO 6Jf ra p;e3aBYJfCaJIO xana je y

rrJfTalhY isercaa yJIora y eBeHTyaJIHO xacnnje rroKpeHyToM KPJfBJfqHOM

rrocTyrrKy rrpep; CyP;OM, rj. onna xana p;p)KaBHJf TY)KJfJIaQ JfMa CBOjCTBO

CTpaHKe Jf aKTJfBHO Jf3BOP;Jf noxase rrpep; CyP;OM, OP;HOCHO noporosr. YJIO­

ra cyna rrpe casror cyl)elha raxohe je MJfHJfMaJIHa, OCJfM urro jenmro cYP;

MO)Ke Jf3p;aTJf HaJIOr sa rrpeTpec, a xana ce pap;Jf 0 Op;JIyqJfBalhy y Be3Jf ca

jeMcTBoM, rana je JfCTpara rrpaKTJfqHO, rro rrpaBJfJIy, seh 3aBprneHa.

Ilopen rora, 3arOBOpHJfQJf rrpeTxop;HO otijaunsenor rrorpernHor CTa­

na na je p;p)KaBHO-TY)KJfJIaqKa JfCTpara 06eJIe)Kje anaepanjazraax KpJf­

BJfqHOrrpOQeCHJfX CJfCTeMa npeanhajy p;a Jf MHOrJf eBpOrrCKJf KPJfBJfqHJf

nocrynua, OP;HOCHO KPJfBJfqHOrrpOQeCHJf Jf3BOPJf npasa, Cjenne crpane,

peryJIJfrny JfCTpary xoja mrje cyncxor KapaKTepa P;OK, C p;pyre CTpaHe,

yorrrnTe nesrajy anaepsnjamry KOHCTpyKQJfjy KPJfBJfqHOr rrocTyrrKa11

seh je opraaaaamrja rJIaBHOr rrpeTpeca y rrpJfHQJfrry CJIJfqHa OHOj KO­

jy YCTaHOBlbaBa nanr rr03JfTJfBHJf 3KII, TaKO na rJIaBHy yJIory y cyhersy
JfMa cyP;, KOjJf ce rrpJf TOMpyKOBOP;Jf HaqeJIOM JfCTJfHe. Tamoran je rrpJf­

Mep HeMaqKa.12 MCTpa)KHJf rrocTyrraK y Hesrasncoj rpetia na osroryhn

9 G. Clack (Edt), Outline of the U. S. Legal System, Bureau of International Informa­
tion Programs, Washington, 2004, CTp. 96-99, CTp. 96-99.

10 J. Bennet (Edt.), Crime Investigation, Parragon, London, 2007, CTp. 9.
11 To 3Ha'lJ1 na YTJ1M KPJ1BJ1'1HJ1M rrocTyrrU;J1Ma (xao, aa rrpJ1Mep, y Hesia-ncoj) J13Bol)e­

lbe AOKa3a HJ1je crpanaxxa, J11IJ1 HJ1je casro crpaaaxxa aKTJ1BHOCT.
12 KOA Hac ce TOKOM HeKJ1X jaBHJ1X pacrrpaBa 0 HOBOM 3aKOHJ1Ky 0 KPJ1BJ1'1HOM no­

cTyrrKy, 'IaK rronexan rroTrryHo rrorpeIllHo, J13HOCJ11I0 na je J1CTpara y Hexa-rxoj
6J1lIa AO pelIaTJ1BHO CKOpO (npyra rrOlIOBJ1Ha 20. sexa) cyncxa (BOAJ10 je, HaBOAHO,
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O,n,lIY~U1Balhe ,n,p)KaBHOr TY)KJ10~a 0 TOMe na 1IJ1 he nonnh« onTY)KHJ1~y,

a iserosa je cBpxa na ce J136erHe noherse rnaanor npeTpeca onna xana ce
pa,n,J1 0 He,n,OBOJbHO yrenezseaoj CyMlhJ1. 13 YnocTynKy J1CTpare "rocno,n,a­
PJ1" ,n,p)KaBHJ1 TY)KJ1lIa~, a nOlIJ1~J1ja J1Ma "npaBO npBor saxnara", alIJ1 J1
nope,n, rora ,n,p)KaBHJ1 TY)KJ1lIa~ ocraje "rocno,n,ap nocrymca"."

Cynaja sa J1CTpary y Hesravxoj J1Ma y J1CTpa3J1 cnenehe Ha,n,lIe)KHO­

CTJ1:1S 1) onnysyje 0 npJ1TBopy J1 HeKJ1M nOCe6HJ1M MepaMa, xao UITO
je, na npJ1Mep, aaraacosaa,e npJ1KpJ1BeHOr J1ClIe,n,HJ1Ka J1T,n,.; 2) ,n,p)KaBHJ1
TY)KJ1lIa~ MO)Ke aHra)KOBaTJ1 cynujy sa J1CTpary xana OH TO CMaTpa no­

Tpe6HJ1M, npJ1 qeMy je He3aBJ1CHOCT cynnje osne OrpaHJ1QeHa, TaKO na OH
je,n,J1HO MO)Ke npOBepJ1TJ1 na 1IJ1 je ,n,p)KaBHJ1 TY)KJ1lIa~ OBlIaIIIheH,n,a ra an­
raacyje, alIJ1 He J1 na 1IJ1 je TO CBpCJ1CXO,n,HO, IIITO3HaQJ1 na je y TaKBOM ClIY­
xajy (XJ1THe cyncxe pamse)" cynaja sa J1CTpary Be3aH conCTBeHOM KOM­

nerenuxjosr ,n,p)KaBHOr TY)KJ1o~a;17 3) Ha,n,lIe)KHOCT cynaje sa J1CTpary

J1CTpa)l(HJ1 cynaja), a na je rrOTOM rrOCTaJIa p;p)l(aBHo-Ty)l(J1JIaqKa, re ce xax aa He­
KJ1M cKyrrOBJ1Ma HaBOp;J1JIO na y Hesraxxoj nocroje J1CTpa)l(J1Balba xoja nosone y
mrrarse e<pJ1KaCHOCT p;p)l(aBHO-TY)l(J1JIaQKe ncrpare y OP;HOCy na CyP;CKy. TaKBe
KOHCTaTalJ,J1je HUKaKO He MOlY 6uiUu iua-o«, jep y Hesraaxoj J1CTpary BOP;J1 p;p)l(aB­
HJ1 Ty)l(J1JIalJ, on rrOCJIep;lbJ1X neueaaja 19. sexa.

13 C. Roxin, Strafverfahrensrecht, 25. Auflage, .Verlag C. H. Beck", Miinchen, 1998,
CTp. 305-306.

14 K. Yolk, Grundkurs StPO, 4. Auflage, .VerlagC.H.Beck", Miinchen, 2005, CTp. 33.
15 J-13pa3 "cyp;J1ja aa ncrpary" npeson je HeMaQKe peQJ1 Ermittlungsrichter, P;OK 6J1

TepMJ1H Untersuchungsrichter Morao na ce rrpeBep;e xao "J1CTpa)l(HJ1 cynnja", jep raj
cynaja 3aJ1CTa HeUITO ncrpaacyje, rj, BOP;J1 J1CTpary. Mel)YTJ1M, y QJ1CTO je3J1QKOM
CMJ1CJIY (a rrpe csera, ca CTaHOBJ1lllTa naurer je3J1Ka), rroTrryHo je csejenno na JIJ1 ce
xasce "cyp;J1ja sa ncrpary" J1JIJ1 "J1CTpa)l(HJ1 cymrja", lllTO je, yocTaJIOM, y3 pasnore
nourroaarsa name KPJ1BJ1QHOrrp0lJ,eCHe rpanauaje, J1 6J10 OCHOBHJ1 pa3JIOr p;a ce y
3KII-y J13 2006. KOPJ1CTJ1 J13pa3 "J1CTpa)l(HJ1 cynnja", J1aKO ncrpara rro TOM 3aKOHJ1­
Kycnana y Hap;JIe)l(HOCT jasnor Ty)l(J10lJ,a.

16 IJ;J1TJ1paHJ1 ayTop (K.Volk) HaBOp;J1 cnenehx rrpJ1Mep: ",IJ;p)l(aBHJ1 Ty)l(J1JIalJ, saxresa
na cynnja CaCJIyllla onpehenor CBep;OKa, a cyp;J1ja He MO)l(e TO 0p;6J1TJ1 ca 06pa3JIO­
)l(efueM na je sa TaKBO cacnyurarse J1 casi cynaja nannescaa (§ 161a StPO). Hecro
je CBpCJ1CXOP;HO J1MaTJ1 y pyKaMa na rrraBHOM rrpeTpecy 3arrJ1CHJ1K 0 CaCJIYlllalbY
CBep;OKa xoje je 06aBJ10 cyp;J1ja, jep je rezce na ce y CKJIap;y ca § 251 CTaB 1. QJ1Tajy
3arrJ1CHJ1lJ,J1 CaCTaBJbeHJ1 on 'npyrnx' p;p)l(aBHJ1X oprana, lllTO 3HaQJ1 J1 on crpane
castor p;p)l(aBHOr TY)l(J10lJ,a."

17 Osne rpetia rrOp;CeTJ1TJ1 p;a ce noaexan y KpJ1TJ1KaMa 3aKOHJ1Ka 0 KPJ1BJ1QHOM rro­
cTyrrKy J13 2006. J1CTJ1lJ,aJIO na xoanermaja J1CTpare xoja je y fueMy 3aCTyrrJbeHa HJ1­
je P;OBOJbHO "TY)l(J1JIaQKa" Hecasro 3aTO lllTO ce lberOBJ1M 0p;pep;6aMa osroryhanano
nonaonren,e xcantie rrpOTJ1B peuren,a 0 crrponobersy ncrpare xoje je noneo jaBHJ1
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3aBpmaBa ce nonnaaisexr orrTy)KHMIJ;e, xana 0 KpMBW:lHOj CTBapM OP;JI~y­

je CTBapHO Hap;JIe)KHM Cyp;.18 Kana je peq 0 T3B. pamsaaa rrpBOr saxsara

y HeMaqKOM KPMBMqHOM nocrynxy, OP;HOCHO y MCTpa3M, rrpeMa op;pep;­

6aMa § 161a StPO, rrOJIMIJ;Mja He casro na MO)Ke rrpep;Y3en1 TaKBe pap;e,

Ben je p;y)KHa na yBeK xana nocrojn onpehena Ben "rroqeTHa cysosa" na
je ~MlheHO KPMBMqHO p;eJIO, caMOCTaJIHO, naxne 6e3 saxresa p;p)KaBHOr

TY)KMOIJ;a, MCTpa)KM CTBapM M npenyaae CBe onrosapajyhe Mepe xoje cy

norpetiae na ce KPMBMqHO p;eJIO pasjacan." OBO oananrherse M p;y)KHOCT

KpMMMHaJIMCTMqKerrOJIMIJ;Mje y HeMaqKoj reopajn nonone ce y Be3Y ca na­
qeJIOM JIeraJIMTeTa, CXOP;HO KOMe CBM p;p)KaBHM oprana, xao rrOJIMIJ;MjCKM

CJIy)K6eHMIJ;M, HMCy caxro nosrohna CJIy)K6eHMIJ;M p;p)KaBHO Ty)KMJIamTBa,

rra TaKO KpMMMHaJIMCTMqKa rrOJIMIJ;Mja MMa sanarax na caMOCTaJIHO M na
CBOjy MHMIJ;MjaTMBy rrpep;y3MMa Mepe y OP;HOCy na KPMBMqHO roiserse."

4. Hcrpara rrpeMa 3KII-y M3 2006. ronnae
M pa3JI03M sa nasatse rrpeBare janaoryaornaxxoj

MCTpa3M y Op;HOCY aa CyP;CKy MCTpary

OCHOBHM cTap;MjyMM KPMBMqHOr rrocTyrrKa rro 3KII-y M3 2006. je­

cy: nperxonaa MCTpara, nperxonnn rrocTyrraK (ncrpara, orrTy)KHMIJ;a M

npeacrnrnraau,e orrTy)KHMIJ;e) M rJIaBHM nocrynax (npnnpexre sa rJIaB­

HM rrpeTpec, rJIaBHM rrpeTpec M npecyna), C 063MpOM na TO na MCTpara

nnje npensaheaa xao cyp;cKa, nponncan je M onpehean 06JIMK 06aBe3He

cyncxe KOHTpOJIe orrTy)KHMIJ;e, aJIM y3 3ap;p)KaBalhe rrpaBa na rrpMrOBOp

rrpOTMB orrTy)KHMIJ;e.21 Ham rrocrojehn KPMBMqHM rrocTyrraK je, qMHM ce,

TY:>KHJIa~, a 0 KOjOj 6H pernaBao HCTpa:>KHH CYAHja,Ben H crora urro je 6HJIOOMOry­

heao na H HCTpa:>KHH cYAHja, na aaxres jasnor TY:>KHO~a,spura onpeheae AOKa3He

pamse Y HCTpa3H xojy BOAHjaBHH Ty:>KHJIa~. Me1)YTHM, npesra oApeA6aMa 3KIl-a

H3 2006, HCTpa:>KHH cymrja HHje 6HO AY:>KaH na anpHopHO nOCTynH no 3axTeBy jas­
nor TY:>KHO~a,Ben je HMao MorynHocT na H3pa3H cnoje aecnararse, a urro 6H OHAa

AOBeJIO AOOAJI)"lHBalba aanpacrrpasaor seha. C Apyre CTpaHe, HHKOMey Hesiaxxoj
He nana na rraxrer na HCTpary xoja ce BOAHy TOj Ap:>KaBH oanasaaa xao MernoBHTy

caxro 3aTOnrro cynaja sa HCTpary He MO:>Ke na oA6Hje saxres Ap:>KaBHOr TY:>KHO~a y

nornezry caCJIyrnalba onpeheaax cBeAOKa,Ben je gy:»cal-l na nOCTyrrH no lbeMy.

18 K. Volk, op. cit., CTp. 33.
19 G. Pfeiffer (Hrsg.), Karlsruher Kommentar zur Strafprozessordnung, "Verlag C. H.

Beck", Miinchen, 2003, CTp. 998.
20 Ibidem.

21 Bnure 0 TOMe:H. JOBaHQeBHn, OiliUYJICI-lu4a u upeucuuiuueatee oiliUYJICl-lu4e, ,,36op­

HHK YAPY:>Kelba aa KPHBHQHO rrpaso Cptinje" - Ilpuuena I-1080l3aKOl-lUKa 0 KPU8Ut./­
I-lOM iloCiUyilKy Cp6uje, Ha)"lHH CKyrr, Konaonnx, 2007, CTp. 115-130.
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rrpeTepaHO "pacTerHyT" J1 nexe <pa3e KPJ1BJ1qHOr rrocTyrrKa HerrOTpe6HO

ce nynnnpajy, lIITO je qeCTO rrocetino KapaKTepJ1CTJ1qHO aa OP;HOC nper­
KPJ1BJ1qHOr rrocTyrrKa J1 J1CTpare. ,IJ;aHac y cBeTy P;OMJ1HJ1pajy KPJ1BJ1qHJ1

rrocTyrrU;J1 KOP; KOjJ1X je J1CTpara CBpCTaHa y Hap;JIe)KHOCT janaor (npxcas­
HOr) Ty)KJ10u;a J1JIJ1 rrOJIJ1U;J1je non Hap;30pOM Ty)KJ10u;a. Hep;OrrYCTJ1BO je

J1 xpajn.e HepaU;J10HaJIHO na jaBHJ1 Ty)KJ1JIau; y MHorJ1M CJ1TyaU;J1jaMa ne­
nyje rrpOCTO KaOnexa ayToMaTJ130BaHa"TpaHCMJ1CJ1ja" J13Me1)y rrOJIJ1U;J1je

xoja je ,,06aBJ1JIa CBOj neo rrOCJIa" y rrpeTKpJ1BJ1qHOM rrocTyrrKy J1 cyna
rrpep; KOjJ1M rpetia na ce Op;BJ1ja KPJ1BJ1qHJ1 nocrynax, re p;a OrrTY)KHJ1 aKT

jannor Ty)KJ10u;a 6yp;e y OCHOBJ1 CaMO "rrperrJ1CaHa" KpJ1BJ1QHa npajasa
rrOJIJ1U;J1je. JaBHJ1 Ty)KJ1JIau; MOpa rta J1Ma Op;rOBOpHJ1jy yJIOry y J1CTpa3J1

J1 y cranajyvy KOjJ1 J1CTpa3J1 nperxonn (rro canannsesr pellielhY TO je

rrpeTKpJ1BJ1QHJ1 nocrynax) J1 'ra yJIora He CMe 6J1TJ1 caenena casro aa J13Be­

CTaH p;eKJIapaTJ1BaH HJ1BO, xao IlITO je TOcnyxaj y canauusexr 3aKOHJ1Ky 0

KPJ1BJ1QHOM rrocTyrrKy. IlpaKTJ1QHO cy, rrpeMa KOHu;errTy3KIl-a J13 2006,
rrpeTxop;Ha ncrpara J1 J1CTpara jeqna cuojena ¢a3a y KOjOj cy rrOBe3aHJ1

eJIeMeHTJ1 canaunser rrpeTKpJ1BJ1QHOr rrocTyrrKa J1 nc'rpare, QJ1Me ce ueo

rrocTyrraK sna-rajno ytipaasa.

Ratio legis cnpcrasan.a J1CTpare y Hap;JIe)KHOCT jannor Ty)KJ10u;a,

re rrpeKJ1p;a ca nocanaunsoxr BJ1IlIep;eu;eHJ1jcKoM Tpap;J1U;J1joM y naurext
KPJ1BJ1QHOM rrocTyrrKy, rrpeMa KOjOj je J1CTpara 6J1JIa y Hap;JIe)KHOCTJ1 cy­

na, OP;HOCHO J1CTpa)KHOr cynnje, rrpBeHcTBeHo ce TeMelbJ1 na cnenehea.
1) TJ1Me ce KPJ1BJ1QHJ1 rrocTyrraK rrOTeHU;J1jaJIHO anasajao yopaasa, jep cy

y J1CTpa3J1 xoja je rroBepeHa jaaaoxr Ty)KJ10U;y cnojernr HeKJ1 eJIeMeHTJ1

nexanaunser rrpeTKpJ1BJ1QHOr rrocTyrrKa (nperxonaa ncrpara) J1 cyncxe
KpJ1BJ1QHe J1CTpare, IlITO HaQeJIHO osroryhana 6p)Ke pelliaBalhe KpJ1BJ1QHe

CTBapJ1, OP;HOCHO 6p)Ke crsapaa,e rrpOu;eCHJ1X J1 <paKTJ1QKJ1X yCJIOBa sa

cyheise. 2) Ha onaj HaQJ1H jaBHJ1 Ty)KJ1JIau; QJ1HJ1 ce 3HaTHO aKTJ1BHJ1jJ1M

Ben y rrpou;ecy rrpJ1Kyrrlbalha rrpBJ1X nosasa, IlITO My osroryhaaa na xa­

CHJ1je, aKO ce rrocTyrraK HaCTaBJ1 rrpep; CyP;OM, 60lbe rrosnaje QJ1lheHJ1QHe

J1 npaaae eJIeMeHTe KpJ1BJ1QHe CTBapJ1 xoja je rrpep;MeT rrocrynxa. 3) Ko­
HaQHO, TaKO ce KPJ1BJ1QHJ1 cYP; pacrepehyje y onpehenoj MepJ1, 're ce BJ1IlIe

MO)Ke <poKyCJ1paTJ1 na CBOjy OCHOBHy <pyHKU;J1jy, a TO je npecyhaaaa.e
KpJ1BJ1QHe CTBapJ1, a TJ1Me ce ocrnapyjy J1 HeKJ1 CaCBJ1M KOHKpeTHJ1 <PYHK­

U;J10HaJIHO-OpraHJ13aU;J10HJ1 e<peKTJ1, xao IlITO je, na rrpJ1Mep, rrpesaarora­

)Kelhe rrOTeHU;J1jaJIHJ1X Kap;pOBCKJ1X npotinesra no KOjJ1X je p;OJIa3J1JIO xana
je J1CTpara 6J1JIa y J1CKlbyqJ1BOj Hap;JIe)KHOCTJ1 J1CTpa)KHOr cynnje, KOjJ1

rrOTOM HJ1je srorao 6J1TJ1 QJIaH neha y J1CTOj KPJ1BJ1QHOj CTBapJ1 (pa3JIOr aa
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06aBe3HO nayaehe), lIITO je rronexan J13a3J1BaJIO npotinexre y CYAOBJ1Ma ca

MalhJ1M 6pojeM cYAJ1ja. 4) OBaKBo pellielhe nrrax HJ1je paAJ1KaJIHO seh ce
rrpe MO)l(e 03HaqJ1TJ1 xao OrrTJ1MaJIHO y HalIIJ1M YCJIOBJ1Ma, jep TJ1rrJ1qHa

TY)l(J1JIaqKa ncrpara (xao lIITO je TO cnyxaj y CBJ1M aABep3J1jaJIHJ1M KpJ1­

BJ1qHJ1M rrocrymnnaa J1 MHOrJ1M eBpOrrCKJ1M rrocTyrrIJ;J1Ma, a y nanrexr

OKpY)l(elhY, Hrrp., y Perry6JIJ1IJ;J1 Cpncxoj, OAHOCHO y EJ1X) nonpasyvcaa

na OHa 6YAe OHO lIITO je cana KOA Hac rrpeTKpJ1BJ1qHJ1 nocrynax, y3 nexe

eJIeMeHTe J13 canaunse J1CTpare, a na ce rrpJ1 TOM orrTY)l(HJ1IJ;a YBeK <pOp­

MaJIHO rrorsphyje.
KOHIJ;errT 3acTyrrJbeH y 3KII-y J13 2006. rOAJ1He rrpeACTaBJba 611aJICY

epOPMY iUYJlCUllattKe uciupaie xoja ce OAJIJ1Kyje TJ1Me na nocrojn upeiuxoq­
na uciupaia y KOjOj najaaasajmrjy yJIory J1Ma rroJIJ1IJ;J1ja, aJIJ1 jaBHJ1 Ty)l(J1­

JIaIJ; BplIIJ1 pyxosonehy <pyHKIJ;J1jy xoja ce rrpaKTJ1QHO BOAJ1 CBe AOK HJ1je

rr03HaTO KO je OCYMlhJ1QeHJ1, aJIJ1 ce onpehene paAlhe MOry BPlIIJ1TJ1 J1 Y
OAHOCy na JIJ1IJ;e xoje je rrOCTaJIO OCYMlhJ1QeHJ1, a na 3aTJ1M xao uocetina epa­
sa uociuoju uctupaia, y KOjOj AOMJ1HJ1pa TY)l(J1JIaIJ;, aJIJ1 ce raxohe onpehena
enesteniuu upeiuxoqne uctupaie u uciupaie upeunuhy J1, rrpaKTJ1QHO, QJ1He

jenaa y OCHOBJ1 3ajeAHJ1QKJ1 Mel)ycTaAJ1jyM rrpe nozmomersa orrTY)l(HJ1IJ;e.22

5) C 063J1pOM na rrpenanheay MoryhHOCT Aa jaBHJ1 Ty)l(J1JIaIJ; sarpazor OA

J1CTpa)l(HOr cynnje, KOjJ1 o(rr)cTaje xao 06JIJ1K cyncxe <pyHKIJ;J10HaJIHe HaA­

JIe)l(HOCTJ1, aJIJ1 ca 3HaTHO MalhJ1M 06J1MOM rrOCJIa y KPJ1BJ1QHOM rrocTyrrKy,

na rrpeAy3Me onpeheny J1CTpa)l(Hy paAlhY, OHAa xana je TO HeOIIXOAHO MO­
)l(e ce CMaTpaTJ1 na HJ1 HOBJ1 KOHIJ;errT J1CTpare HJ1je rrOTrryHO TY)l(J1JIaQKJ1,

OAHOCHO (jeAHO)CTpaHaQKJ1, lIITO J1HaQe onrosapa J1 MHOrJ1M KOMrrapaTJ1B­

HJ1M KPJ1BJ1QHOrrp0IJ;eCHJ1M, arrpe cnera KOHTJ1HeHTaJIHO-eBpOrrCKJ1M pelIIe­

lhJ1Ma. OBaKBa MoryhHOCTy HalIIJ1M YCJIOBJ1Ma 6J1JIa 6J1 nocetiao KOpJ1CHa,

He casro xana cy y rrJ1TalhY T3B. XJ1THe J1CTpa)l(He paAlhe (xao na rrpJ1Mep,

y HeMaQKOM KPJ1BJ1QHOM nocrynxy), seh J1 y OHOM rrepJ10AY HeMJ1HOBHOr

npanarohaaaa,a jasnor TY)l(J1JIalliTBa na CBOjy HOBy<pyHKIJ;J1jy.

5. Ila JIJ1 je onpasnaaa rJIopJ1<pJ1KaIJ;J1ja

cyncxe ncrpare!

CYAcKa J1CTpara rrpeACTaBJba caxro jenny BpCTy scunuxpuie, KOjOM

ce rroJIJ1IJ;J1jcKJ1 J1JIJ1, pehe, TY)l(J1JIaQKJ1 AOKa3J1 ))KaMy<pJIJ1pajy" y CYA­

CKe AOKa3e. l!1CKyCTBO J1 CTaTJ1CTJ1QKa aHaJIJ13a jacno rroxasyjy na jaBHJ1

22 Bnure 0 TOMe: M. IIIKyJIwh, KOMeHiUap Saxonuxa 0 KpU6U"lHOM UOCiUyUKy, CJIy)l(6e­
HW maCHWK, Beorpan, 2007, CTp. 840-841.
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Ty:>KMJIau; pyTMHCKM rrpMXBaTa CKOpO cBaKy KPMBMqHy npujaay nonne­
Ty on CTpaHe rrOJIMU;Mje M, npaxrn-mo, a.en canpxca] CaMO "rrpeTaqe" y
CBOj orrTy:>KHM aKT, a 3aTMM, lllTO je nocetian noxaaaren. HeeepMKaCHOCTM
cyncxe MCTpare, MCTpa:>KHM cyp;Mja rrpMXBaTa CKOpO CBaKM 3aXTeB jasuor
Ty:>KMOu;a aa cnpoaoheise MCTpare. Y Malbe on 1 % cny-rajeaa MCTpa:>KHM
cynnja M3pa:>KaBa csoje necnatatee ca 3aXw.eBOM jaenoi iayxcuoua, rra TO
npaxrn-nro 3HaqM na je MCTpa:>KHM cymrja rrpeTBopeH caxro y HeKy Bp­
CTy tupancuucuje [aenoi iuyxcuoua, KOjM je, rrpeTxop;HO, rpancioancaja
rrOJIMU;Mje, a lllTO onna MMa M BeOMa reunce rtpaxrn-rae nocnennue fiam
rro Kpep;M6MJIMTeT noxasa M3 MCTpare, jep ce OHM 6e3 BehMX npotineaa
npnxaarajy na rJIaBHOM rrpeTpecy, C 063MpOM na TO p;a ce pap;M 0 cYP;­
CKMM p;OKa3MMa, aJIM ce TaKO, y CTBapM, MHp;MpeKTHO ocnaxcyjy p;OKa3M

M3 rrOJIMU;Mje.
,UaKJIe, fiaur je cyp;cKa ncrpara neurro lllTO aa "MaJIa spara" yBOgU

uonuuujcxe gOKa3e xao cygcKe gOKa3e. HOBM xomrerrr MCTpare je p;aJIeKO
rrpou;ecHo -tuciuuje u y rrpaBHoMCMMCJIy uouuuenuje petuetee, xoje cy CTO­
ra MrrpMXBaTMJIe MHore caBpeMeHe Mp;eMoKpaTcKe p;p:>KaBe, jep cy Ty:>KM­
JIaqKM p;OKa3M nnax caxto gOKa3u ctupanxe xoja je y cfiYHKl1UjU KPUBU1.lHOi
ioieen« M OHM ce xacnnje sropajy qoqaiuuo CygCKU OCHaJICUw., MJIM, o6p­
HyTO, p;eBaJIBMpaTM y KPMBMqHOM rrocTyrrKy. C p;pyre CTpaHe, MCTpa:>KHM
cyrnrja ocraje My HOBOM xonuerrry, aJIM caxro xao cyp;cKa KOHTpOJIa jasnor
Ty:>KMOu;a, jep OH MO:>Ke o6ycTaBMTM MCTparyxojy je sanoseo Ty:>KMJIau; xa­
p;a rrpMXBaTM :>KaJI6y OKpMBJheHOr MJIM iscroaor 6paHMou;a. Ilopen rora,
rrpeMa 3KII-y M3 2006, a TaKO je My p;pyrMM CMCTeMMMa jaBHoTy:>KMJIaqKe
MCTpare, caxro MCTpa:>KHM cynaja, OP;HOCHO cyzraja MO:>Ke p;OHeTM OP;JIyKy 0
6MJIO KojeM OrpaHMqelbY rrpaBa OKpMBJheHOr, no-rea on OHMX orpaansersa
xoja rrpOMCTMqy M3 onurrax MJIM rrocetimrx p;OKa3HMX pap;lbM, p;oOHMX KO­
ja ce TMqyMepasa ooesriehea,e rrpMcycTBa OKpMBJheHOr, rj. rrpMTBopa, jev­
CTBa MTp;. OCMM rora, xana ce pap;M 0 p;OKa3MMa aa xoje nocrojn orraCHOCT
na nehe MohM na ce rrOHOBe na rJIaBHOM rrpeTpecy, lbMX MO:>Ke M3BOP;MTM

MCTpa:>KHM cynnja na npennor jannor Ty:>KMOu;a, lllTO je CJIMqHO Mpemen.a­
Ma y p;pyrMM p;p:>KaBaMa xoje MMajy p;OMMHaHTHO Ty:>KMJIaqKy MCTpary.

Ilocraazsa ce naraise na JIM je OCHOBaHa KpMTMKa xopaurhersa noxasa
M3 ncrpare xoja nnje cyncxa aa rJIaBHOM rrpeTpecy, xana 6alll canaunsn
3KII, KOjM MHorM KpMTMqapM 3KII-a M3 2006. rnopaduncyjy, osroryhaaa
CaCJIYlllalbe OCYMlbMqeHOr on cTpaHe rrOJIMU;Mje M rrpM TOM ce raj MCKa3
MO:>Ke KOpMCTMTM xao p;OKa3. OBaKBaMoryhHOCT rrocroja MrrpeMa 3KII-y
M3 2006, aJIM ce lbMM yBOP;M nonaraa saurnrra, jep MCKa3 nar rrOJIMU;MjM,
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aKO je OHa casta ooasnna CaCJIywalhe, MO)l(e 6J1TJ1 p;OKaS CaMO aKO je y epOp­

MJ1 ayp;J10-CHJ1MKa J1 BJ1p;eO-CHJ1MKa. Ilonexan ce y KpJ1TJ1KaMa HOBOr KOH­

uerrra rrOTIlyHo norpeumo pasyMe xonuerrr cyhersa, jep ce CBJ1 p;OKaSJ1

J1SBep;eHJ1 y rrperxonaoj J1CTpaSJ1 J1JIJ1 J1CTpaSJ1 on CTpaHe jasnor ryxorona

J1JIJ1 rrOJIJ1U;J1je, KOjOj je TO jaBHJ1 Ty)l(J1JIau; rrOBepJ10, CBaKaKO Mopajy, rro

rrpaBJ1JIy, J1SBOP;J1TJ1 rrOHOBO na rJIaBHOM rrpeTpecy, anpn TOM HeMapaSJIO­

ra na rro nsyaerxy OHJ1 He MOry 6J1TJ1 rrpJ1XBaneHJ1 xao TaKBJ1 J1 on CTpaHe

cyna, jep je TO cay-raj J1 y CBJ1M p;pyrJ1M npacaaasra xoje J1Majy TY)l(J1JIaqKY

J1CTpary, OCJ1M y BenJ1HJ1 p;p)l(aBa xoje J1Majy aHrJIOCaKCOHCKJ1 rrpaBHJ1 CJ1­

CTeM (a TaMO je ncrpara, rro rrpaBJ1JIy, rrOJIJ1U;J1jcKa), rne ce, rro rrpaBJ1JIY J1

CKOpO ties J1syseTKa, CBJ1 p;OKaSJ1 Mopajy J1SBeCTJ1 na caMOM cy1)elhy.Mehy­
TJ1M, noporno cyherse je cana J1 y CA,II, rrpaBJ1 J1syseTaK y rrpaKCJ1, jep ce

BJ1We on 90 % cnyxajena saBpwaBa casro J1SpJ1u;alheM CaHKU;J1je, a na OCHO­

By rrpJ1SHalha P;O xojer je P;OWJIO 6J1JIO na OCHOBy crropasYMa ca Ty)l(J10u;eM

(plea bargaing), 6J1JIO 6es rsera. TIa J1 KOP; Hac cana, na rrpJ1Mep, cano OKO

14 % YBJ11)aja BpWJ1 J1CTpa)l(HJ1 cynaja, WTO SHaqJ1 na OKO 86 % SarrJ1CHJ1Ka

o yBJ11)ajy, KOjJ1 ce KOpJ1CTe xao noxas, rrpOJ1CTJ1qe J1S rroJIJ1U;J1jcKJ1X YBJ11)a­

ja. [our je yrreqaTJhJ1BJ1jJ1 rrpJ1Mep rrpeTpecalhe CTaHa J1 JIJ1u;a, xoje CKOpO

fies nsyserxa BpWJ1 rroJIJ1U;J1ja. Kana jour ySMeMo y otisnp MorynHocT no­

JIJ1U;J1je na cacrryurasa OCYMlhJ1qeHOr y rrpeTKpJ1BJ1qHOM rrocTyrrKy, onna

ce jacno MO)l(e YOqJ1TJ1 KOJIJ1KO ce SaJ1CTa 06J1JIaTO uonuuujcxu gOKa3u KO­

pJ1CTe J1 y nauresr canannsesr KPJ1BJ1QHOM rrocTyrrKY.

JaBHJ1 Ty)l(J1JIau;, HapaBHo, jecre cTpaHKa y epopMaJIHOM CMJ1CJIY, ca­

MJ1M TJ1M WTO BpWJ1 jenny on nse CTpaHaQKe epyHKU;J1je, a J1 caM 3KTI

(KaKO onaj J1S 2001. TaKO J1 onaj J1S 2006) CTpJ1KTHO ra, xao J1 csaxor

Ty)l(J10u;a, r]. CaMJ1M TJ1M WTO je OBJIaWneHJ1 Ty)l(J1JIau;, p;eepJ1HJ1We xao

CTpaHKY. AJIJ1, jaBHJ1 Ty)l(J1JIau; HJ1je J1CKJhyqJ1BO CTpaHKa jep je OH, rrpe

csera, p;p)l(aBHJ1 opraH, rra je J1 TO paSJIor saWTO ce lheMy MO)l(e rrOBepJ1­

TJ1 J1CTpara, re HaMeTHyTJ1 p;y)l(HOCT (xao WTO ce TO QJ1HJ1 J1 Y 3KTI-y J1S

2006) na Cjennaxoxr rra)l(lhOM J1CrrJ1Tyje J1 yrsphyje KaKO QJ1lheHJ1u;e xoje

TepeTe OKpJ1BJheHOr, TaKO J1 OHe xoje My J1P;y Ynpnnor; MCTO WJIW BeOMa

CJIJ1QHO pewelhe nocrojn J1 y p;pyrJ1M KOHTJ1HeHTaJIHO-eBpOrrCKJ1M p;p)l(a­

BaMa y KojJ1Ma J1CTpary BOP;J1 jaBHJ1 (npxcanaa) Ty)l(J1JIau;, xao WTO je TO

CJIyQaj, aa rrpJ1Mep, y Hesra-rsoj, a TO je J1 paSJIor p;a BOp;enJ1 HeMaQKJ1

KpJ1BJ1Qap nporpecop POKCJ1H (Roxin) aaxrsy-ryje na p;p)l(aBHJ1 Ty)l(J1JIau;

yorrwTe J1 HJ1je CTpaHKa y HeMaQKOM KPJ1BJ1QHOM nocryrncy" Ben je nexa

23 C. Roxin, op. cit., CTp. 87-88.
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BpCTa (napajcrpanxe. Ilopen rora, TO je M pa3JIOr na ce y MHOrMM npas­

HMM CMCTeMMMa jaBHM TY)KMJIa~ CMaTpa CaCTaBHMM AeJIOM rrpaaocyha,
re na je 6llUJlCU CygCKOj neio U3BpULHOj BllaCWU, UITO je HaqeJIHO BeOMa

A06po pemen.e.

Kana je peq oner 0 Hesra-ncoj, TO je M pa3JIOr na y TOj 3eMlbM, rj. y

HeKMM lheHMM rroxpajnaaxra (KaO na npMMep, y Basapcxoj), no npasn­

JIy, MJIaAM CYAMja Mopa onpeheno BpeMe na nponene xao jaBHM (AP)KaB­

HM) TY)KMJIa~,rj. rscroa 3aMeHMK M 06pHyTO, jaBHM (AP)KaBHM) TY)KMJIa~

paAM HeKO BpeMe xao CYAMja, urro OHAa AonpMHOCM 60lbOj xacanjoj ca­

paAlhM M 60lbeM yBMAY Y paA Ap)KaBHMX oprana KOjM cy cytijexrn KpM­

BMqHOr nocTynKa. OBO nnje y CBMM HeMaqKMM noxpajnnaxra <popMaJIHO

anCOJIyTHO 06aBe3HO, aJIM CYAMja, OAHOCHO Ap)KaBHM TY)KMJIa~ KOjM He

npMCTaHe na TaKBy "pa3MeHy" nevra MHoro urancn na HaKOH rora Hanpe­

nyje y npaBOCYAHoj xnjepapxaja. C Apyre CTpaHe, TO nasrehe M 06aBe3y

Ap)KaBe na y CBOM npaBHOM cMcTeMy 06e36eAM MaKCMMaJIHe <popMaJIHe

rapannnje aa <PYHK~MOHaJIHY He3aBMCHOCT jaennx TY)KMJIa~aM 3aMeHM­

xa jasmtx TY)KMJIa~a.

6. Ilpouecna seponocrojaocr AOKa3a

KOjM nOTMqy M3 MCTpare

Jerma OA omnrja y pediopsnr Harner KPMBMqHOr nocTynKa MOrJIa

6M 6MTM M TO na MCTpara 6YAe nOTnyHo nediopvazma, a na caxro no

M3Y3eTKY AOKa3M M3 MCTpare (xana MX je M3Beo CYAMja) Mory na ce KO­

pMCTe aa rJIaBHOM npeTpecy. OBO pernelhe je HeaAeKBaTHO, jep 6M OHO

AOBeJIO AO rora na ce "MCTpara" npaKTMqHO BOAM na rJIaBHOM npeTpe­

cy, urro 6M OHAa naur KPMBMqHM nocTynaK TOJIMKO onTepeTMJIO na 6M

OH BepOBaTHO 6P30 A0)KMBeO KOJIanc. Y CTBapM, OBO 6M pemeise caxro

npeMMeHOBaJIO canaunsn npeTKpMBMqHM nocTynaK y MCTpary. Ilorrry­
HOHe<popMaJIHMKapaKTep MCTpare 6M, BepOBaTHO,Morao AOBeCTM M AO

uecenexiuuenoi OUWYJlCUBaJ-ba, jep KaKO 6M CYA KOjM rperia na nOTBPAM

onTY)KHM~y yonrnTe M Morao peaJIHO na je npouen.yje aKO ce OHa He

6M 3aCHMBaJIa ira AOKa3MMa neh caxro na "nOAa~MMa0 AOKa3MMa", xoje

6M nOTOM TeK rpetiano M3BOAMTM na rJIaBHOM npeTpecy. TY)KMJIaqKa

npMpOAa MCTpare He nOApa3yMeBa anCOJIyTHO MCKlbyqelhe CBMX AOKa3a

M3 MCTpare na rJIaBHOM npeTpecy, jep 6M TO6MJIO ancYPAHo, a xao npM­

Mep osne 6MX nocetiao MCTaKao J1TaJIMjy,y KOjOj je TO npB06MTHO 6MJIO

rrpensnhcno, aJIM ce nOTOM OA raxaor pMrMAHor KOH~enTa oAycTaJIO
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(nocetino y Be3J1 ca nocrymnoaa llJ1jJ1 cy rrpep;MeT 6J1JIa T3B. Maqmja­

lIIKa KpJ1BJ111Ha nena), rra TaKO cana J1 TaMO nocroje MoryhHOCTJ1 aa on­

pehena He 6alII rrpeTepaHO yCKa oncryrran.a on aa-rena nerrocpenaocrn,
HJ1je cnopno TO na TY)KJ1JIallKJ1 p;OKa3J1, rj. p;OKa3J1 J13Bep;eHJ1 on crpaae
jannor Ty)KJ10u;a HalleJIHO nexrajy J1CTJ1 p;OKa3HJ1 Kpep;J16J1JIJ1TeT xao cYP;­

CKJ1, aJIJ1 ce lbJ1Ma He CMe Op;pJ1u;aTJ1 6J1JIO KaKBa p;OKa3Ha seponocroj­

HOCT, jep je TO, Cjenne CTpaHe, arrcypp;Ho nourro ce pap;J1 0 p;p)KaBHOM

opraHy P;OK, C p;pyre crpane, nanac J1 BehJ1Ha eBpOrrCKJ1X KPJ1BJ111HJ1X

rrpou;ep;ypa nonyurra na p;p)KaBHJ1 Ty)KJ1JIau; rrpJ1KyrrJba, rra J1 J13BOP;J1

onpehene noxaae y J1CTpa3J1, OP;HOCHO p;orrylliTa ce na TO, non onpehe­
HJ1M YCJIOBJ1Ma, llJ1HJ1 J1 rroJIJ1U;J1ja. To yorrlIITe HJ1je cnopuo, aa rrpJ1Mep,

HJ1 y Hexraxxoj, a TaMO ce casro yrspbyjy 3aKOHCKJ1 yCJIOBJ1 non KojJ1Ma

ce TaKBJ1 p;OKa3J1 Mory KOPJ1CTJ1TJ1 na rJIaBHOM rrpeTpecy, y3 rrpaarserse

onpehene pa3JIJ1Ke na JIJ1 p;OKa3J1 rrOTJ111Y on rroJIJ1U;J1je J1JIJ1 on p;p)KaB­

nor Ty)KJ10u;a, aJIJ1 ce HJ1 rroJIJ1U;J1jcKJ1 p;OKa3J1 He J1CKJbyllyjyarrpJ10pHO,

a KaMOJIJ1 TY)KJ1JIallKJ1.

3aKOHJ1K J13 2006. rOp;J1He je, najyha MoryhHocT aa J13Y3eTHo KOpJ1­

nrherse noxasa J13Bep;eHJ1X y J1CTpa3J1 na rJIaBHOM rrpeTpecy, nourao on

nasenae nneje p;a TO Mopa 6J1TJ1 osroryheno xao J13y3eTaK, a na he cYP; Y

CBaKOM KOHKpeTHoM cnyxajy u;eHJ1TJ1 aeponocrojaocr rrojemmax noxa­

sa, re na he rrpJ1HU;J1rrJ1jeJIHO yBeK p;aBaTJ1 rrpeBary CYP;CKJ1M p;OKa3J1Ma.

,ZJ;a 6J1 TO 6J1JIO jacanje, a HaKOH onpebeanx KpJ1TJ1Ka crpysue jaBHOCTJ1,

y rrpep;JIO)KeHJ1M J13MeHaMa J1 norrynaaa osor 3aKOHJ1Ka yBep;eHJ1 cy no­

Ce6HJ1 p;Op;aTHJ1 KpJ1TepJ1jyMJ1 aa MoryhHocT na ce Op;JIyKa cyna 3aCHJ1Ba

na TaKBJ1M p;OKa3J1Ma J1 CMaTpaM na cy OHJ1 norrryao ap;eKBaTHJ1, a CJIJ111­

He MoryhHOCTJ1 nocroje y BehJ1HJ1 eBpOrrCKJ1X KPJ1BJ111HJ1X nocrynaxa y

KojJ1Ma je J1CTpara TY)KJ1JIallKa. He3aBJ1CHO on rrpeTxop;Hor, CMaTpaM p;a

6J1 ce xoauerrr J1CTpare y 3aKOHJ1Ky J13 2006. Morao J1 Mopao nonarao

rr060JblIIaTJ1, a rrpe csera TaKO lIITO 6J1 ce rrOrrpaBJ10 nonozcaj op;6paHe,

J1 TO TaKO na ce TJ1Me J1CTOBpeMeHO He YTJ111e na eepJ1KaCHOCT KPJ1BJ111HOr

rrocTyrrKa. Y TOM CMJ1CJIY, CMaTpaM CaCBJ1M ap;eKBaTHJ1M J1 llJ1TaB HJ13

apryMeHTOBaHJ1X npennora Ap;BOKaTCKe KOMope Cp6J1je J1 Ap;BOKaTCKe

KOMope Beorpana, xao J1 yonnrre cprrCKe ap;BoKaType, a rroTrryHo cavr

ytiehen na 6J1 HaKOH HeOrrXOp;HJ1X MOp;J1epJ1KaU;J1ja xonuerrr J1CTpare ca­

p;p)KaH y 3KIT-y J13 2006. 6J10 p;aJIeKO rrOBOJbHJ1jJ1 aa onopaay Hero onaj

KOjJ1 6J1 ce cseo na rroTrryHo aetpopsranay J1CTparyJ1JIJ1 HeKaKBy "rrapa­

JIeJIHy" J1CTpary.
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7. OAlIyKa 0 cnposohen,y MCTpare

Hcrpara ce, rrpeMa 3KII-y M3 2006, noxpehe peiueieesc 0 cupoeohe­
1-by uciupaie, xoje 6M AOHOCMO jaBHM TY)KMlIau;, a rrpoTMB xojer 6M 6MlIa

A03BOlbeHa )KalI6a 0 KOjOj 6M pemasao CYA y onpehenosr epyHKU;MoHalI­

HOM cacrasy, rj. MCTpa)KHM CYAMja. MO)KAa noapunnrjn nocsrarpa-nr 3a­

KOHMKa M3 2006, 6aw 360r xopmuhen.a TepMMHa "UCTpa)KHU cY,lJ;uja",
saxrsy-ryjy na MCTpara y TOM 3aKoHMKy mrje qMCTO TY)KMlIaqKa, ana je

TaKBO pe30HOBalhe CyWTMHCKM rrorpeWHO jep CYAMja y caaxoj TY)KMlIaq­

KOj MCTpa3M Mopa nocrojarn, MaKap sa napebnsaa,e rta ce rrpeAy3MMajy

nocetine AOKa3He paAlhe (crreurrjanne MCTpa)KHe TeXHMKe), re 360r AOHO­

meisa onnyxa 0 onpebemoa MepaMa rrpou;eCHerrpMHYAe, a KaKO he OH 6M­

TM 03HaqeH y TepMMHOlIOWKOM CMMClIY, nnje cyBMwe Ba)KHO. Y cpncxoa
jesaxy je y CMMClIY aaasen.a rroTrryHo MCTOBeTHO xana ce xazce "ucTpa­
)KHU cynaja" MlIM "cy)J;uja ncrpare", ana je rrpncaojna reHMTMB y OBOM

ApyrOM TepMMHy sa cprrcKM je3MK rrpMlIMqHO ueyotiaxajea M He CMaTpa

ce, rro rrpaBMlIy, 0AlIMKOM notipor CTMlIa, WTO y onpehenoj MepM Ba)KM

M sa TepMMH "cy)J;uja sa ncrpary", Onpehena pa3lIMKa y OBOM rrorlIeAY

rrocroja, na rrpMMep, y HeMaqKOM KPMBMqHOM rrocTyrrKy, ann je TO no­

cnennna otienezcja HeMaqKOr jeaaxa M rrpaBHe repsmaonoraje, xoja je, na

HaWY)KalIOCT, 60raTMja OA name, rra TaKO TaMO "Untersuchungsrichter"
(6yKBalIHo - acrpaacyjyhn CYAMja) oanasasa MCTpa)KHOr CYAMjy KOjM ca­

AP)KMHCKM BOAM MCTpary y cMcTeMy CYACKe MCTpare, rj, ncrpaacyje, AOK

je "Ermittlungsrichter", CYAMja MCTpare, onaj CYAMja KOjM BpWM caxro

nexe paAlhe y cMcTeMy MCTpare xojy BOAM Ap)KaBHM TY)KMlIau;.

Y BehMHM CMCTeMa Ap)KaBHOTY)KMlIaqKe MCTpare OHace noxpehe MlIM

rrpBoM paAlhoM HaAlIe)KHOr Ap)KaBHOr opraHa, xoja je MCTpa)KHOr KapaK­

Tepa, a 6e3 nononren.a 6MlIO KaKBe epopMalIHe onnyxe MlIM OAlIyKOM (naj­

xeurhe HapeA60M) rrpOTMB xoje )KalI6a mrje A03BOlbeHa.TaKBOje pewelhe

CBaKaKO erpnxacnaje M yopsasa rrocTyrraK, ann OHO noremnrjanno MMa

M aexe csoje cnaoe ra-nee, a MO)I(e 6MTM M BeOMa noure sa OCYMlhMqeHOr

(y DMX je, aa rrpMMep, 6MlIO cnysajeaa na ce MCTpara rrpoTMB onpebenor
nnua BOAM cenaa-ocasr MeceU;M, rra M AY)Ke, a na OH 0 TOMe nesra nojxra),

arm TO nexana mrje A06po HM sa ednncacaocr MCTpare. J1aKo na rrpBM

nomen nerryje xao na TO MCTpary qMHM eepMKacHMjoM, TO nnje yBeK TaKO

jep 6M OHa rana noreannjanao 6MlIa HecelIeKTMBHa M rrpaKTMqHO 6M ce

BOAMlIa rro ayToMaTM3My y OAHOCy na CBe WTO ce KPMBMqHO npajasn.

Hcrpara ce He aanoxarse HapeA60M HM y Hexraxxoj, jep TaMO MCTpara
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aano-mn.e npBOM pa,Il;lhOM xoja ce npe,Il;y3Me xana nocrojn onpehenn CTe­

nea cyMlhe na je yqMlheHo KPMBMqHO ,Il;eJIO, a epopMaJIHOce TOTeK xacnnje

xoncraryje O,Il;pel)eHMM 3aKlbyqKoM (Beschluss) KOjM ce He MO)KenpaBHO

notinjarn, Ma,Il;a -rax M no TOM nMTalhY nocrojn M jenan Xa6MJIMTaU;MOHM

pa,Il;y xojesr ce noxaayje na ce M npOTMB re "O,Il;JIYKe" MO)Ke YJIO)KMTM )KaJI­

6a, aJIM na TO He 6M MMaJIO npaKTMqHe CBpxe.

AKO 6M MCTpara sano-unsana napeztriosr npOTMB xoje )KaJI6a He 6M

6MJIa,Il;03BOlbeHa, TO6M OH,Il;a nOTeHU;MjaJIHO ,Il;OBO,Il;MJIO M,Il;O HeKMXnpou;e­

CHO qy,Il;HMX cnryannja, npM qeMy rpetia nocetino MMaTM y BM,Il;y M Hawy

nocanannsy npaKcy, re nexe Bell YCTalbeHe pe30He y Cy,Il;CKOj npaKcM. To

6M, npe csera, 6MO cay-raj xana je ,Il;OHeTO peiuetee 0 oqpetiueatey UpUiU80­

pa. npoTMB xojer je )KaJI6a yBeK ,Il;03BOlbeHa. CTBap 6M 6MJIa je,Il;HOCTaBHa

aKO 6M ce ra )KaJI6a O,Il;6MJIa a penren,e nOTBp,Il;MJIO, jep 6M OH,Il;a ncrpara,

y CBaKOM cny-rajy, narse TeKJIa CBOjMM pe,Il;OBHMM TOKOM. MCTO 6M 6MJIO M

aKO6M ce npMTBop yKMHyO 360r oueae BaHpacnpaBHor Bella na He nOCTO­

jM onpehenn pa3JIOr (npMTBopCKM OCHOB) na KOMe ce norinjaao pewelhe

3aCHMBa, aJIM 6M ,Il;O ancyp,Il;He crrryauaje ,Il;OWJIO aKO 6M BaHpacnpaBHO

Belle KOHCTaTOBaJIO ,Il;a ce pewelhe 0 npMTBopy yxana jep yonwTe nesra

OCH08aHe cyM7-be na je JIMu;e yqMHMJIO KPMBMqHO ,Il;eJIO, a He 3a6opaBMMO

na je OCHOBaHa cyMlha OCHOBM yCJIOB sa onpehasaa,e npMTBopa y3 KOjM

OH,Il;a, KyMyJIaTMBHO, Mopa nocrojarn M jour HeKM 3aKOHMKOM aJITepHa­

TMBHO nponncaa npMTBopCKM OCHOB. <DopMaJIHO Mory nocrojarn OCHO­

BM CYMlhe, xao 6JIa)KM crenen cyMlhe y O,Il;HOCY na BMWM crenen cyMlhe

- OCHoBaHy CYMlhY, aJIM 6M TO Y OBOM npMMepy y npaKCM ,Il;OBO,Il;MJIO ,Il;O

BeOMa He3r0,Il;HMXcnryannja.

8. ~a JIM je canannsa cyncxa "MCTpara"

3aMCTa "npaBa" ncrpara

Ilnran,e Ca,Il;p)KaHO y OBOM nO,Il;HaCJIOBy MO)Ke 3ByqaTM 6eCMMCJIeHO

na npBM nomen, jep KaKO HeWTO yonwTe M MO)Ke Aa He 6YAe, OHO WTO je

Ca,Il;p)KaHO Bell y lherOBOM TepMMHOJIOWKOM onpeheisy, a Haw 3KIl (M3

2001) rOBopM 0 "McTpa3M" xojy BO,Il;M MCTpa)KHM cynnja. OBO je mrrarse,

Mel)yTMM, caCBMM JIOrMqHO jep ce TY, y CTBapM, MMCJIM na TO - na JIM MC­

Tpa)KHM cy,Il;MjayonwTe HeWTO ircrpazcyje, re WTa OH TOBOAellM MCTpary

case u ayiuonouno uctupascyje.
Y npaxcn, MCTpa)KHM cymrja BpJIO peTKO M y He3HaTHoj MepM 3aMCTa

MMa uctupascueawcy cfiYHKl1ujy, jep cy ,Il;OKa3M MJIM, MaKap, MHepopMaU;Mje
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xoje 6M rperiano Y061IMqMTM y AOKa3e Ben npaxynzsena y rrpeTKpMBMq­

HOMrrocTyrrKy M, y CTBapM,epYHKQMja MCTpa)l(HOr CYAMje y CYACKOj MCTpa­

3M CBOAM ce na jernry BpCTy rrpeTxOAHor epMlITepa y OAHOCy na OHO llITO je

yqMlheHO y rrpeTKpMBMqHOM rrocTyrrKy, rra OH npaxrronro nonann.a HM3

Ben 06aBJbeHMX paAlhM, llITO je nocetino TMrrMqHOxana ce paAM 0 MCKa3M­

Ma cBeAOKa, jep ce y MCTpa3M TaKO BeOMa qeCTO cacnyurasajy xao CBeAo­

QM lIMQa xoja cy CBOj MCKa3 rrpeTXOAHO nana y CBOjCTBy rpahamrna rrpen
rrOlIMQMjOM. Osaj CMCTeM nnje y OBOM AelIY 6allI TOlIMKO lIOlli ca CTaHOBM­

urra eepMKaCHOCTM nocrynxa, xao llITO ce na npnn nornen qMHM, jep ce

MCKa3 AaT MCTpa)l(HOM CYAMjM xacmrje 6e3 BenMX epopMaJIHMXrrpofincxra
MO)l(e KOpMCTMTM xao AOKa3 y AaJbeM TOKy rrocTyrrKa. ITpo61IeM je, Me­

1)yTMM, ca ApyrMM AOKa3MMa KOjM y OCHOBM rrOTMqy M3 rrpeTKpMBMqHOr

nocrynxa, a KOjM ce OBaKO caxro "rrpOBlIaqe" Kp03 MCTpary M rrpaKTMqHO

AMpeKTHO yrryhyjy aa rlIaBHM rrpeTpec, me onna Mory oCTBapMBaTM M AM­

peKTaH AOKa3HM KpeAM6MlIMTeT. 3aTO llITO je CYACKa MCTpara caxro jenna
BpCTa rrpeTXOAHe rrpOBepe onryacrie (diopsrarmo canpxcane y 3axTeBy sa

cnpoaohea.e ncrpare) xoja je, xao llITO CMO rrpeTXOAHO oojacmonr, -rc­

CTO caCBMM pyTMHcKa, y name« canaunsexr cMcTeMy, rrpMrOBOp rrpOTMB

onryxcanue He ocrnapyje nexy ana-rajnnjy rrpaKTMqHy CBPXY, rj. CYACKa

KOHTpOlIa orrryxoume M3pa3MTOje HeeepMKaCHa.

AKO "TBPAOKOpHMM esponcsnsr KOHTMHeHTalIQMMa" MlIM, 6ap, CBM­

Ma KOjM MaKap MallO aepyjy y yCTaJbeHy rrpaBHy TpaAMQMjy KOHTMHeH­

TalIHe Espone, 6e3 063Mpa na TO llITO nnjc crropHO na rpetia rrpMXBaTaTM

M onpeheae rrpMKlIaAHe MOAelIe KOjM rrOTMqy M3 anrvrocaxconcxor rrpaBa

(nonyr onpehene aapnjanre crropa3yMa 0 rrpM3HalhY KpMBMQe, HeKMX

enesreaara oprannaaunje rnanaor rrpeTpeca MTA.), sroryha 6YAyna aABep­

anjanna KOHCTpyKQMja rnannor rrpeTpeca nezryje He caxro rrpMlIMqHO He­

npnnna-nro M BeOMa er30TMqHO MlIM nonano "eKCTpaBaraHTHO", OHAa

crerren "er30TMKe" MlIM, MO)l(Aa 60Jbe peqeHO, caojespcne 6U3apHOciUu,

AOCTM)I(e CBOj BpxyHaQ ca rrlIaCMpaHOM MAejoM 0 xroryhoj 6YAynoj "rrapa­

nenaoj" MCTpa3M. IIlTa 6M Ty M qeMy 6MlIO M srorno 6MTM napanenuo?
MCTpa3M xojy 6M BOAMO jaBHM TY)l(MlIaQ 6MlIa 6M rrapalIelIHa ncrpara

OKpMBJbeHOr, OAHOCHO rseroaor 6paHMOQa. IToHeKaA ce HaBOAM na T3B.

napanenna MCTpara nocrojn y CA)J. M Y ApyrMM Ap)l(aBaMa aarnocaxcon­
cxor npaanor nonpysja, amt TOjeAHocTaBHO nuje iua-n«: TaMO, KOHKpeTHO,
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yorrIIlTe M HeMa 6MlIO KaKBe 3BaHMqHe MCTpare, Ben MCTpary y 061IMKy

onora IIlTO je KOP; Hac rrpeTKpMBMqHM rrocTyrraK caCBMM uediopsranno
BOP;M rromnnrja, a OKpMBlbeHOM, aKO yorrIIlTe M caana na je non MCTparOM

(jep ncrpara TaMO mrje jasna) M xana casna (a TO he rro rrpaBMlIy, 6MTM

cnyxaj TeK xana ra cacnyurajy xao ocysosn-renor), HMKO He 6paHM na aKO

TO MO)Ke M yMe, MJIM MMa <pMHaHcMjcKMX cpep;CTaBa sa anrazconaise rrpM­

aaruor p;eTeKTMBa, caM BOP;M HeKy corrcTBeHy "McTpary". Mel)yTMM, HM­

IIlTa M3 re "MCTpare" He MO)Kena ce KOpMCTM xao p;OKa3 na cyheu,y, MCTO

xao IIlTO YOCTalIOMHM6MlIO IIlTa p;pyro M3nomnrajcxe MCTpare, OCMM Ma­

repnjannax noxasa xao M MCKa3a OCYMlhMqeHOr, MO)Ke na ce KOpMCTM na
rropOTHOM cyhetsy, M cap; KOP; Hac aexra HMKaKBMX3aKOHCKMX npenpexa
p;a ce anraxcyje rrpMBaTHM p;eTeKTMB, amr CBe IIlTO OH yqMHM HeMa HMKa­

KBy <popMalIHy Bpep;HOCT.

Y HaIIlMM 6M YClIOBMMa OBaKBa KOHQerrQMja MCTpare, OP;HOCHO <pop­

MalIM30Balhe T3B. napanenne ircrpare, aaxresazra rrocrojarse BplIO KOM­

rrlIMKOBaHe rrpOQeCHe perylIaTMBe. Ha rrpMMep, 6MlIO 6M BeOMa TeIIlKO

peIIlMTM mrrarse jannocrn y MCTpa3M, a KaKO lIMQa y <pyHKQMjM onripaae
MOry BOP;MTM CBOjy ("rrapalIelIHy") MCTpary, xana He snajy na ce MCTpara

yorrIIlTe M BOP;M on crpane jasnor TY)KMOQa MlIM aKO TO Ben aaajy, He 3Ha­

jy xoje pap;lhe BpIIlM jaBHM TY)KMlIaQ. KaKBMM 6M ce MexaHM3MMMa MorlIO

06e36ep;MTM na oKpMBlbeHM MO)KecaclIYIIlaBaTM csenoxe M KaKBMM 6M MX

MepaMa OH Morao "rrpMHyp;MTM" na McrryHe cnoje rrpoQecHe p;y)KHOCTM?

Teopajcxn 6M ce Morao KOHcTpyMcaTM MexaHM3aM rrocpenne cyncxe rrpM­

ayne, rne 6M ce oKpMBlbeHM ofipahao cyP;y, KOjM6M caenoxy yrryhnaao no­
3MB M eBeHTyalIHo rrpep;y3MMao norpetiae Mepe rrpoQecHe rrpMHyp;e, amr

yorrIIlTe mrje TeIIlKO 3aMMClIMTM KOlIMKO 6M TO 6MlIO Hee<pMKaCHO, a qeCTO

6M TaKaB HaqMH rrpep;Y3MMalha pap;lhM, rj. rrpMKyrrlbalha "p;OKa3a" y "MC­

Tpa3M", 6MO caCBMM arrcypp;aH. TaKaB 'rrm "MCTpare", rropep; rora, TeIIlKO

6M Morao na 6yp;e p;orrpMHoc e<pMKacHMjeM KPMBMqHOMrrocTyrrKy Ben 6M

OH, BepOBaTHO, BeOMa 6P30 noseo no rroTrryHor xonanca naiue KPMBMq­

He rrpoQep;ype, a TO, sarsna, HMKOMe HMje QMlb. TaKBa 6M ncrpara 6MlIa y

rrpaKCM M U3pa3UUtO neupaeuuua, jep 6M cawo jenna M3pa3MTa MalhMHa

BeOMa 60raTMX oKpMBlbeHMx 6MJIay cTalhY na BOP;M "McTpary" anrazcosa­
lheM rrpMBaTHMX ncrpaxorren,a, a OCTalIM 6M MMalIM casro "rOlIO npaso",
IIlTO 6M rrpep;CTaBlbalIO BpXyHCKM QMHM3aM.

MaKO, xao IIlTO CMO rrpeTxop;Ho 06jacHMlIM, He MO)Ke 6MTM rOBopa

o 6MlIO xaxaoj 3BaHMqHoj napanennoj MCTpa3M y CA)J; M Y p;pyrMM p;p­

)KaBaMa aarnocaxcoacxor rrpaBHor CMCTeMa, onpehenn elIeMeHTM TaKBe



91

MCTpare nocroje y J1TaJIMjM, aJIM TO He 6M rpetiano na 6yp;e y30p HalIIeM

rrpep;JIara~yM 3aKOHop;aBU;y, jep je raj CMCTeM y TOj 3eMJbM M3pa3MTO nee­
¢MKacaH, rrperryH 036MJbHMX KOHTpap;MKU;Mja, a He rpetia 3a6opaBMTM TO

(lIITO je KOP; Hac Ben na rrpBM nomen nexroryhe) na y J1TaJIMjM OKpMBJbeHM

y CBaKOM cnyxajy, rj. yBeK M 6e3 063Mpa aa sanpeheny Ka3HY sa KPMBM~­

HO p;eJIO xoje je rrpensrer rrocTyrrKa (naxne, xax M sa HajJIaKlIIa KpMBM~Ha

nena), Mopa MMaTM 6paHMou;a. Taxo HelIITO 6M ce BeOMa TelIIKO MOrJIO

cnpoaecrn y Cp6MjM, MCTO xao lIITO TO HM MHa~e mrje TMrrM~HO HM aa
p;pyre KOHTMHeHTaJIHO-eBporrCKe p;p)l(aBe.

10. 3aKJb~aK

Cxarpa ce na je OCHOBHO Mep;MU;MHCKO rrpaBMJIO na JIeKap rranajeary
He CMe op;MonM aKO My Ben He MO)l(e noxioha MJIM yKOJIMKO nrrje cMrypaH

KaKO MO)l(e Haj60Jbe na My noxiorne. CJIM~HO 6M rrpaBMJIO MOrJIO, MJIM xax
MOpaJIO, Ba)l(MTM M sa pediopsry naurer KPMBM~Hornocrynxa. AKO Ben HM­

CMO CMrypHM na he onpehena 6yp;yna 3aKOHCKapelIIelha KOpMCTMTM, a Bp­

JIO je BepOBaTHO na MOry 036MJbHO na lIITeTe, onna ce rpetia Y3p;p)l(aTM on
lhMXOBor 6p30rrJIeTOr ysoben.a y HalII HopMaTMBHM KPMBM~Horrpou;eCHM

aM6MjeHT. Konnenr T3B. napanenne MCTpare CylIITMHCKM je rrorpelIIaH M

OH 6M Y rrpaKCM MJIM rrornyno napanncao sehnay KPMBM~HMXrrocTyrra­

xa, MJIM 6M ce, lIITO je MO)l(p;a seponarnaje, cseo na rOJIY ¢OPMY, rne 6M

rrpaKTM~HM ana-raj MMaJIa MCTpara janaor Ty)l(MOu;a, P;OK 6M "MCTpara"

JIMu;a y ¢yHKU;MjM op;6paHe 6MJIa cseneaa aa "rrpa3HY ¢acap;y". Taj KOH­

uerrr je CyWiUUHCKU gy60KO upoiuuean U cfiYHKI1UjU oqtipane y KPMBM~­

HOM nocrynxy, re eJIeMeHTapHOM nejcrny rrpeTrrOCTaBKe HeBMHOCTM, jep

KaKBy 6M TO MCTpary OKpMBJbeHM srorao BOP;MTM M rrpOTMB xora, xana ce

OKpMBJbeHM Ben rro saxoacxoj p;e¢MHMU;MjM CMaTpa HeBMHMM CBe P;OK ce,

eBeHTyaJIHO, CyrrpOTHO He yTBpP;M rrpaBHOCHa)l(HOM OP;JIyKOM cyna.
J1 aa 6yp;yny jaBHOTY)l(MJIa~KYMCTpary on BeJIMKe je Ba)l(HOCTM sa­

JbaHO rrpMrrpeMalhe aa HOBM 3aKOHCKM xoauenr, lIITO Ba)l(M He casro sa

crsaparse norpeone opraHM3aU;MOHe OCHOBe, Ben M aa M360p 3aMCTa

Haj60JbMX KaHp;Mp;aTa aa nocnone jaBHOTY)l(MJIa~Ke¢yHKU;Mje, aJIM je on
BeJIMKe Ba)l(HOCTM M TO na ce y rrpaKCM 3aMCTa nourryje caMOCTaJIHOCT

jaamrx ryxomaua, OP;HOCHO zra ce ostoryha na OHM nenyjy ¢yHKU;MOHaJI­

HO He3aBMCHO. ,nOK ce He crsope CBM norpefinn yCJIOBM He rpetia rrpMMe­

lhMBaTM HOBM xonuerrr jaBHOTY)l(MJIa~KeMCTpare, jep 6M ra MorynM M

o~eKMBaHM rrpaKTM~HM TeXHM~KM M opraHM3aU;MOHM rrp06JIeMM MOrJIM

HerrOTpe6HO KOMrrpOMMTOBaTM.
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HM cyp;cKa MCTpara caxra no cetin M TaKBa KaKBa cana jecre, MaKO

Cap;p)KM 6pojHe KOHTpap;MKU;Mje, aJIM non yCJIOBOM na ce npyrasnje HOP­

MaTMBHO yCTpOjM rJIaBHM npeTpec Te na ce orpaHMLIM MaKCMMaJIHM

6poj xroryher YKMp;alha npecyp;e Y p;pyrocTeneHOM nocTynKy, He Mopa

6MTM cyBMlIIe ostinzsna npenpeKa na naur KpMBMLIHM nocTynaK y rrpaK­

CM nnax 6yp;e 3HaTHO e<pMKacHMjM. C p;pyre CTpaHe, CBe re xroryhe M

OLIeKMBaHe MOP;M<pVlKaU;Mje nauter KpMBMLIHor nocTyrrKa He cMejy HaLIeJI­

HO MnM na lIITeTy onripane, 0 LIeMy rpetia p;OCJIep;HO BOP;MTM paLIyHa. 24

MaKO ce naaac M3 onpaBp;aHMX pa3JIOra jaBHoTy)KMJIaLIKa MCTpara CMa­

Tpa 60lhMM KOHu;errTOM MCTpare Hero cyp;cKa MCTpara, M HajKJIaCMLIHMja

cyncxa MCTpara je Heyrropep;MBO 60lha on onacnor M rroTeHU;MjaJIHO no­

rytinor excnepmaeura ananor "rrapaJIeJIHa ucrpara", HM y3 o(rr)CTaHaK

cyp;cKe MCTpare uaur KpI1BMLIHM nocTynaK He Mopa 6MTM neednncacaa,
MCTO xao lIITO ce e<pMKaCHOCT KpMBMLIHor rrocTyrrKa He MO)Ke anpMopHO

M MexaHMLIKM nOBe3MBaTM cano ca iscroeoxr 6p3MHOM, jep aKO ce CyBM­

me Te)KM 6P3MHM, TO ce MO)Ke y eKCTpeMHMM naprrjanraxra npeTBopMTM

y HeKy BpCTy "npeKor cyna", a y CBaKOM CJIyLIajy MO)Ke rrOCTaTM M3pa3M­

TO lIITeTHa 6p30nJIeTOCT.

lJ,Mlh p;eMOKpaTCKor KpMBMLIHor rrocTynKa y npaanoj p;p)KaBM Mopa

npe csera na 6yp;e nourrena HeBMHor LIOBeKa on KpMBMLIHor rrporOHa,

a TeK rrOTOM, CTBapalhe yCJIOBa na OKpMBlheHM y norJIep;y xojer ce noxa­

»ce nocrojaise KpMBMu;e, 6yp;e ap;eKBaTHO KpMBMLIHO CaHKIJ;MOHMCaH, aJIM

y3 nohen,e paLIyHa 0 3alIITMTM BMTaJIHMX npaBa ourrehenor y KpMBMLIHOj

rrpou;ep;ypM M MCKlhyLIMBO na TeMelhY rrpaBMLIHO nohenor KpMBMLIHor no­

cTyrrKa. Ilocrnaaa,e Tor U;Mlha rnrje arrCOJIyTHO M arrpMopHO rrOBe3aHO ca

TMrrOM MCTpare y KpMBMLIHOM rrocTyrrKy, a OHO y MHorMM CBOjMM acnex­

TMMa LIaK He 3aBMCM HM on onpebennx KOHKpeTHMX 3aKOHCKMX pellielha

(MaKO cy OHaBeOMaBa)KHa), Ben ce TeMelhMMna onpehenoj onurroj rrpaB­

HOj KyJITypM, CBeCTM 0 anaxajy lhyP;CKMX rrpaBa, 're rrocTyrralhy cJIy)K6e­

HMX aKTepa KpMBMLIHor rrocTynKa y npaKcM.

He rperia mncana 3a6opaBMTM na BeJIMKy M nJIeMeHMTy nnejy na je

y p;eMoKpaTcKoj npasnoj p;p)KaBM 11 aa npaBHM CMCTeM p;p)KaBe xoja ce

Op;JIMKyje aJlagaauHoM upaea yBeK 60lhe rta M "CTO xpnnana OCTaHe

na CJI060)J;H, Hero )J;a jenan HeBHH qOBeK 6y)J;e y 3aTBOpy", MCKyCTBO

24 Bnure 0 TOMe: 1). JIa3MH, 3allITMTa lbYACKMX CJl060Aa M npasa npesra HOBOM 3aKo­

HMKy 0 KpMBWIHOM nOCTynKy, 360pHMK YAPY:>Kelba aa KPMBMqHO npaBo Cptinje
- "ITpMMeHa HOBor 3aKoHMKa 0 KPMBMqHOM nOCTynKy Cprinje", HayqHM cKyn,

KonaOHMK, 2007, CTp. 29-49.
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MHonlxp;eMoKpaTCKJ1X rrpaBHJ1X npxcasa xoje nanac J1Majy jaBHoTY)l(J1JIaq­
Ky J1CTpary yxaayje na TO na TaKaB TJ1rr J1CTpare, CaM rro ce6J1 J1 oana kana
cy saxoncxa peIIIelba anexnarna, HJ1je nperrsa 3aIIITJ1TJ1 BJ1TaJIHJ1X rrpasa
OKpJ1BlbeHOr y KPJ1BJ1qHOM rrocTyrrKy, J1CTO xao IIITO HJ1 cyncxa ncrpara
caxia rro ce6J1 (a 0 TOMe J1MaMO J1 corrcrsena J1CKycTBa, JOIII J13 spexiena
jemronapnrjcxor CJ1CTeMa) HJ1je rroTrryHa rapanurrja nourrosan,a npasa on­
6paHe J1 rrpaBJ1QHOr KPJ1BJ1QHOr rrocTyrrKa. He3aBJ1CHO on OBe P;OKTpJ1Hap­
He KOHCTaTaIJ;J1je, Mopa ce 3aJ1CTa 6J1TJ1 aeoxra orrpe3aH y pe¢OpMJ1 HaIIIer
KPJ1BJ1QHOr noc'ryrrxa, a BpeMe BeJIJ1Ke CBeTCKe eKoHoMCKe KpJ13e, rra J1 on­
peDeHep;pyIIITBeHeHeCTa6J1JIHOCTJ1,y3J1CTOBpeMeHocrrpoBoDelbeKopeHJ1­
re pediopxre rrpaBocyp;Hor CJ1CTeMa, HJ1je 6aIII HajJ1p;eaJIHJ1je aa TeKToHCKe
MOp;J1¢J1KaIJ;J1je KPJ1BJ1QHOr rrocTyrrKa, IIITO nocetino Ba)l(J1 aa CYBJ1IIIe 6p­
3Y rrpoMeHy 'rnna J1CTpare. J.1aKo he, rro cBeMy cynehn (IIITO je rro MJ1IIIlbe­
lby aYTopa osor TeKCTa CaCBJ1M onpasnano), rrpe J1JIJ1 KaCHJ1je, ncrpara y
HaIIIeM KPJ1BJ1QHOM rrocTyrrKy 6J1TJ1 TY)l(J1JIaQKa, ca KOHKpeTJ13aIJ;J1joM Tor
MOp;eJIa He rpetia CYBJ1IIIe )l(ypJ1TJ1, J1CTO xao IIITO nperepaaa »cyptia He
MO)l(e 6J1TJ1 san-an CaBe3HJ1K HJ1 y J13pap;J1 TaKO Ba)l(HOr J1 KOMrrJIeKCHOr aa­
KOHCKor TeKCTa xao IIITO je TO 3aKOHJ1K 0 KPJ1BJ1QHOM rrocTyrrKY.

Conclusion

Experience of many democratic legalcountries which nowadays have pu­
blic-prosecution investigation, indicates that such type of investigation, on its
own and when legal solutions are appropriate, is not the threat to the protec­
tion of vital rights of the defendant in the criminal proceedings, neither the
judicial investigation by itself (about which we have our own experiences from
the period of one party system) is not the total guarantee for the respect of
defense rights and objective criminal proceedings. Regardless this doctrinary
statement, it is necessary to be very careful in the reform of our criminal pro­
ceedings and the time of great world fmancial crisis,aswellas certain social in­
stabilitieswith the simultaneous conducting of the fundamental reform of the
criminal proceedings is not the most ideal moment for tectonic modifications
of the criminal procedure, which speciallyapplies to excessively rapid change
of the inquiry type. Although, according to all the facts, (which is according to
the opinion of the author of this text completely justified), sooner or later, the
inquiry in our criminal proceedings shall be of prosecution type, the concreti­
zation of that model should not be rushed into, since the excessive rush cannot
be valid allyin the preparation of such an important and complex legal text, as
it is the case in the Rules on Criminal Proceedings.


