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[MPETOP HE IITUTU KYKABHIIE: O IBOCTPYKOM
KAPAKTEPY IIPUHY/JE ¥V PUMCKOM
N CABPEMEHOM JIOMAREM IIPABY

Carceinax: O upunyou, Koja je, y Hautem UpasHoM CUCUeMy, UHCIHUTLY iU
UpueaiiHol u jaguol tipasa, depunucana 3aKkoHOM 0 0OIUTAYUOHUM OOHOCUMA U
Kpusuunum 3axonuxom Peiiyonuxe Cpouje, y domahum oxeupuma Huje ce 00-
80/bHO Hucano. Y pady ce nacitioju oa ce UpagHOUCTHOPUCKY, VIEOPEOHOUPABHO
U COYUjATHO-UOTUTUUYKY, AU U HOPMATUUBHO, OCAAA]VAU ce Ha uronowKy
aHanu3y WeKcuosa, 0Ceewiiu U AHaIU3Upa 06aj UpUIUYHO KOHIUPOBEP3aAH UPAs-
Hu unctuuiuyid. Ilpu wiom, ocnosna namepa ayiiopa je ogojaxa.

IIpso, iuedicu ce OeltiamHOoM UpeOdCiiabary HACIAHKA U pPA3680jd 08e
ilpaene yciianoge y pumMcKoM Upasy, y3 HeouX0OHO uciiuyarbe OpyuiieeHo-io-
JUTHUYKUX OKOJIHOCTUU KOje ¢y 00 tola dogene. Ayitiop fiotom upodiemaiiusyje
duttiarbe KOHCEeH3yca, Kao iemebHol eleMenilia 3a HACHIaHaxK yiosopa 1 00HocA
VHYUPAWbe U U3ja6nbeHe 60/be, KPUTUUKY]VAU OOMUHAHIUAH CIUAE Y POMAHU-
citiuyu 0a je y KIACU4HOM PUMCKOM Upagy tpeosniahueano Haueno coactus vo-
luit tamen voluit. HUciiospemero, ilocebny adxcrw)y iocsehyje yciosuma iiod Ko-
Juma owinehena ciipana modce Kopuciiuiuu uxciupymeriue 3awiiuuite. [Ipu
WIOM UHCUCTUUPA HA 00JeKTUUSUSUPAHO] YI03U CIUPAXA KAO jeOHOT 00 HAj8ANCHU-
Jjux ycnoea dociiojarea dpunyoe u Hyou apiymenitie y upuioi wiesu oa je eeh
PUMCKO #pago YCUoCiaguio Hayeno oupagoaHol ciipaxa, Koje je caspemeHo
ilpaso oocnedno yceojuno. Ayiiop Haciioju u oa ykasce Ha melycobHu 00HOC
Mexanuzama 3awiniuite 00 UpuHyoe y pumckom upasy, uciuuuyhu iesy oa pe-
ciiutiiyyuje u wiysxcoba Hucy oyHKyuonucae 008ojero, eeh oa je tuyscoa umana
PeciuuiiyiusHy yuoiy.

Jlpyio, y HOpMmattiueénoj ananusu UHCHIUMLYUA Upumnyoe y caspemeHom 00-
mahem @pasy, aymiop #oKywaea oa togyue AUHUjY yiiuyaja usmely peuwera
pumcke jypucipyoenyuje u domahel 3axonodasciiea, uctiuuyhu opojre u 6u-
omuee iipumepe ose peyeiyuje. Hcitiospemeno ce ykazyje Ha 080CIUPYKU KAPAK-
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iep ipunyode, y pUMCKOM Upasy Kao mMaue 80/be U UpuattHol Upeiiopckol de-
JUKIa, a’y oomahem Kao jasHOUpasHol u UpUeaiuHOUPAGHOT UHCIUUTIYUA.

Pao apeociuasma jow jedawn idipunol ayimiopogoj wiedxcrou 0a ce pumcKo
ipaso HwocmMaitipa Kao KHcus, OUHAMUYAH U AKULyelan cuciuem, Koju, y cagpeme-
HUM Haculojareuma xapmouuszayuje upaenol cuciiema Eepoiicke yHuje, mooxce
Jjout ysex outtiu 00 KOpUuciiu.

Kwyune peuu: Ilpunyoa. — Ciupax. - Pumcko ipaeo. - 3akon o obauiayuo-
Hum oonocuma. - Kpusuunu 3axonuk Peityonuxe Cpouje.

1. YBO/J

Ilpunyna (metus) je MHTEpEeCaHTAaH W KOHTPOBEp3aH IPaBHU HHCTHUTYT.
[Ipema Behnum pedunnnmja, npahena je HacuibeM (Vis) U O3HAYaBa MPaBHY CHU-
Tyalujy y K0joj jeiHa cTpaHa NPUCWIN APYTY Aa 3aKJby4Yd HEKH IITETaH MPaBHU
110cao, KOju, MHaue, He OU 3aKkJbydniia Ja IpUHYAE U CUIIe HUje Ouio - necessi-
tas imposita contraria voluntati.' Untap jenan THUTYIIyC 4eTBpTE Kmure JycTH-
HujanoBux Jlurecra, mocseheH je oBoMm nutamy.” [laxxmy pomaHucTa U yOIIITE
nuBmiIKCcTa Modyhyje meH crenuduyan ABOCTPYKH KapakTep Kako Yy PUMCKOM,
TaKo U Y MOAEPHOM IIPaBy.

[Tpunyna je, nox oxpehenum ycioBuMa, jega o1 o0IrMKa MaHe BOJbE, Koje
ce MOTY OTKJIOHHTH KOHBalIMJauMjoM yroBopa. MehyTum, y puMCKOM mpaBy
OHA je W jellaH O T3B. MIPETOPCKUX JIEMKaTa KOJH je pa3BUO MOCEOHY 3aIITHTY
3a omreheHy yroBopHy ctpany. Ta ABocTpyka mpaBHa MPUPOAA OBOT MHCTUTY-
Ta MPEHETa je y CaBpEMEHE EBPOIICKE IIPaBHE CUCTEME allk U y JoMahe MoiepHO
npaso. [IpuHyna nanac je y HaiieM caBpeMEHOM TpaBy XHOPWIHH, IPUBATHO-
MpaBHU M jaBHONPABHU HMHCTHUTYT, 3a PA3IHKy OJ PUMCKOT IIpaBa, rae cy oba
IEeHa [I0jaBHa 00JIMKa 3a7upaina caMo y cdepy NpUBaTHOT IpaBa.

Hcropujcka mo3aarHa HaCTaHKA U pa3Boja OBOT MHCTUTYTa Besyje ce 3a |
Bek mpe Xpucra y Pumy, HakoH pedopmu koje cy u3Benu Opaha I'pax. To je

'D. 2. 4. 1.(Paulus libro quarto ad edictum), Mupocnas Munomesuh, Puvicko iipaso, Beo-
rpax 2010, 398, O6pan CranojeBuh, Pumcko iipaso, beorpan 2003, 400, dparossy6 Apanheno-
Buh, Pumcko iipaso (Oemnemke ca mpenasama), beorpan 1912, 169, Janez Kranjc, Rimsko pravo,
Ljubljana 2008, 287, Marijan Horvat, Rimsko pravo, Zagreb 1958, 357, Ivo Puhan, Rimsko pravo,
Beograd 1977, 285, Dragomir Stojcevi¢, Rimsko privatno pravo, Beograd 1973, 289, Slobodan
Perovié¢, Obligaciono pravo, Beograd 1981, 304, Onusep Autuh, Obruiayuoro iipaso, beorpan
2012, 336, Zoran Rasovié, Gradansko pravo, Podgorica 2006, 302, Zivomir Djordjevié, Vladan
Stankovi¢, Obligaciono pravo - opsti deo, Beograd 1986, 246.

’D. 4. 2. Quod metus causa gestum erit

3 3aKkoH 0 obmuramonuM ogHocuMma - 300, Cryorcoenu auciu CLIT, op.1/2003, an. 60.

* Kpusnunn 3axonnk Pemy6muke Cp6uje - K3, Cayocbenu Tnacnux PC, 6p. 85/2005,
88/2005.. un. 135.
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BpeMe CTATHUX JPYIITBCHUX M MOJIHTHYKUAX HpPEBUparba, Y KOjeM, KaKo HEeKH
ayToOpH HaBOJE, HACHJbE MOCTAaje CBAKOAHEBHIA, HAUMH XUBOTAa.. HakoH yOu-
CTBa PUMCKOT CIIOCOOHOT W JykaBor nonutmyapa Ilymxepa (Publius Clodius
Pulcher), xoju je )XMBOT M3ryOHO y YJINYHO] TY4H, HAMHOXWIIE Cy HAaOpy>KaHE
Oanzne poboBa, ocioOo)eHHKa U IpajcKe CUPOTHI:E Koje cy Omne cupemHe Ja
ce, 3a padyH HaJOro/1aBana, CypoBo 00padyHajy ca lMXOBUM HMOJIUTHIKHM IIPO-
tusrunEMa.’ Lluiepon mnycrpyje ciydaj 'aja Bepa (Gaius Verres), npomnpero-
pa Cununuje ox 73. mo 71. rogune npe X. U HErOBOT ClieJJ0OCHHKAa AIpOHUja
(Apromius), Koju cy, IpeTHaMa KPUBUYHUM TOBEHEM H MIHOameM, U3HYAUIIH
011 cesbaka BehMHY BUXOBOT TOMIIIET Poja KyKypy3a.

MelyTum, HoauTHYKa HECTAOUITHOCT KYJIMHUHHUPAJIa je KeCTOKUM rpahan-
cknM patom m3mehy 90. u 80. rogunHe 11.X, U3 Kojer je, Kao MoOeTHNK, N3anrao
renepan Kopuenuje Cymna (Lucius Cornelius Sulla Felix), xoju je yop3o cebe
IpOTJIacho 3a JUKTaTropa puMmcke PemyOnmke. Y Hamepu na ce oOpadyHa ca
ocTauMa CBOjUX NPOTHBHUKA, OPraHU30BA0 j€ MPOCKPHUILHjE Yy KOjUMa CY
HHXOBH CIIEIOCHHUIN CTAB/baHN BaH 3aKOHA a TIaBe Cy UM Omie yuemene.' Y
OBAaKBOM CTamy IMOTIYHE MpaBHE HECHUTYPHOCTH W aTMochepH cTpaxa, Hpo-
CTOp 3a pa3IuuyuTe OOJUKE MPUHYAEC U IPUCHIIE OHO je mupoko oTBopeH. Cy-
JUHYU JbYAH Cy, HEPETKO, 1moJ (opMoM yroBopa, W3a Koje je crajaja HeIBO-
CMHCJIEHA M 030MJbHA NpPUHYIA, U3HYhHHUBaNIM 3eMJby M OCTaly MMOBHHY. Y
NpOBUHIIMjaMa CTamkbe HUje Omio HumTa O6osbe. ['yBepHEpH pUMCKUX HMPOBUH-
1Mja cy, 3J10ynorpedsbaBajyhiv CBOj MOJUTUYKH MOJIOKA], IPUHYIOM J0Ta3UITH

> I'nosep (Glover) uctude 1a je 0Bo Bpeme 06pauyHa ca MOTHTHIKAM HEHCTOMHUIIBEHHIIIMA,
CYMIbHBOT HalpeOBama Marucrpara, Op3uX W HENPaBUYHHX Cyhema, OpyTalHOr 3acTpalliBama
rpahana kako y Pumy Tako u y mpoBHHIIMjaMa, yTH-eTaBamba 0] cTpaHe Biamajyhe emure, Graham
Glover, "Metus in the Roman Law of Obligations", Fundamina 10/2004, 31. Humepman (Cimmer-
mann) TALIE 4 je OBO BpeMe I1aJia CTapor Ha4MHa )KHUBOTA H TIOJUTHYKOT MIOPETKA, a Ja Cy HACHIbE
U CTpax 3aXBaTHJIM M H300PHH MPOLEC U CYJCKH ITOCTYIaK, YUMe Cy JOBEICHE y INTamhe TeMeJbHE
BpefHOCTH puMcKor apymitBa, Reinhard Cimmermann, The Law of Obligations - Roman Founda-
tions of the Civilan Traditions, Oxford - Kape Town 1995, 651. IIpema Jlunrtoty (Linfott), 4ax u Bu-
COKHM Maructpat Hucy Ownm nomrehenu, onucyjyhu ciydaj nperopa Acenuja, yOujeHOr of1 cTpaHe
3eneHamnta, Andrew Lintott, Violence in Republican Rome, Oxford University Press 1968, 132. U je-
naH ox npBuX LlumepoHoBHX roBopa - Pro Sexto Roscio Amerino, mocseheH je ogOpaHu CHHA jeTHOT
yrienHor Pumsbanuna, kome cy CyliHe NpUCTaIUIE TTOKYIIaje 1a OTMY OYCBHHY.

6 C Bpemena Ha BpeMe, IPOrNANIABAHO je, yCIe OBAKBUX II0jaBa, BAHPEIHO CTAme IyTeM
senatus consultum ultimum: Videant consules ne quid res publica detrimenti capiat, M. Munorire-
uh, 44, R. Zimmermann, 651.

7 Cicero, In Verem Oratio, 2, 2, 30, 71

¥V e cBpxe, Cyna je M3BPIIMO MAHYMHCH]y MPEKO JECET XMibaxa pobosa, mpeTapajylin
WX y CBOjy NMPHUBATHY BOjCKY, Mo3HaTy nog umeHoM Cornelii. Tu by nu, cnukoButo numie JINHTOT,
0cN000JFEHN KOHAYHO CTETa POIICTBA, ONMMjEHH HOBOM CHAaroM M MOhHM NPHUIAJHOCTH HajyXKeM
kpyry CyJnMHUX TOJaHMKa, MOIYT CKaKaBala Cy MyCTOIIMIN UMama cejbaka, HepeTKo H3Hyhyjy-
hu mpeTmaMa 1 IPUHYIOM YHATaBE TIOCEIE U CBE TUIOI0BE Ha BHMa, Lintott, 204-205.
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10 cpeicTaBa 3a H300pHY KaMIamy, YAMe Cy YCIeBaIU Ja IpUA00Hjy U BHIIE
dynximje.’

Tek HakoH okoHuama CymuHe mukTatype 79. romune m.X,'" crapami cy ce
MOCTETICHO YCJIOBH 3a MOKYIIIAj OCTBAapHBamba CBOjEBPCHOT "MOBpaTKa y npehaiimbe
crame". Hamepa HOBHX Jnziepa Omia je la ce YCBOjH jacHa 3aKOHCKA peryJiaTuBa Ko-
jom he cBa ymria, Koja ¢y ce, y BpeMe cMyTHUX BpeMeHa CyJrHe BIIaIaBIHE TIPOTHB-
MpaBHO OOOTATUITH, MOPATH Jia BpaTe CBE IITO Cy NPHHYIOM CTSKIU. Y TOM KOHTEK-
CTy, CyOUHJIU Cy Ce ca JBOCTPYKHM KapakTepoM mpuHyje. Harme, HemocpenHa ¢u-
3WYKa MPUHYJA je TpEeTUpaHa Kao JIeJIMKT, 10K je TIPUHYyAa 030MJbHOM MPETHOM, Ka-
KO OM IITeTaH yroBop OMo 3aKkJby4deH, KBaIM(HKOBaHa Ka0 MaHA BOJBE.

l'oguae 77. n.X, neperpuncku nperop Jlykyn (Marcus Terentius Varro
Lucullus) mokymrao je ma 3aycTaBu Jajbe TJbadyke U pa300jHHUINTBA, yBoaehy HO-
BY TyXk0y actio bonorum vi raptorum. OBoM Ty>kO0OM ce 0J1 OHHX JIUIIA KOja Cy
CHJIOM JIOIIUIA IO MMOBHHE, MOTJIa 3aXTE€BAaTH YETBOPOCTPYKa BPEIHOCT CTBa-
pu.'" Hokymaj ca ysohemem Lex Cornelia repentudarum'® uuje 10H€0 oueku-
BaHe pe3yiarate. Hamepa je Ouna 1a ce ryBepHepy NPOBUHIIM]A, KOjHU CYy 3JI0YIO-
TpeOOM CBOT IOJIOKaja, ONUIH O EHOPMHOT OoraTcTBa MpHHYAAMa U 3acTpa-
MBameM, Oyy TpOIecCyHpaHd Kako OM UM OWMIIO OIy3€eTO CBE IITO je Ha Taj
Ha4yMH cTedeHo. MelytuMm, npoBuHnHje cy maneko ox Puma u HHje Omiio jmako
CBAKOTI' TIOjeIMHAYHO TyBepHepa Op30 W epuKacHO mporecyupaTd. MHOTH 0
BUX Cy HaJTa3WIH cBoje 0e30eHO U AYro YTOUYMIITE y TPaJoBUMa y MPOBUHIIU-
jama mupom apsxkase. To ce moceGHO 0HOCH Ha ciyyaj mporperopa Bapa koju
je, xako Llumepman HaBoaM, ycIieo Ja ce JOMOTHE Jiyke Macunmje (IaHanmber
Mapceja) 1€ je MEUPHO XKUBEO HapemHWX 26 ToAWHA, YKUBajyhu y 00TrarcTBY
IO KOjeT je IPUHYIOM JIOIIa0 3a TPH TOJIMHE CBOT MaHaTa Ha CUITHIIHjH.

OBoM mpo0JeMy ce MOpalio eHepruuyHHje W 3axTeBHUje npuhu. Crerm-
¢uuHa, TBOCTpYyKa MpaBHA NMPUPOAA NPUHYIE M3MCKUBANIA j€ M CIOXEHHja pe-
miema. Y CBUM cllydyajeBUMa, OMJIO je jacHO Ja je BoJba KOJ JIMLA KOja Cy 3aKJby-
YHBalia MTETHE YyToBOpe Win Onina 030MJFHO MaHJbHBA HMIIH je& YOIIIITe HUje Ou-
70. Perynucame Tor nuTama, u3rieaa, Omio je KJbyd ycrexa.

’ Yak Hu 10TamalImba MarkcTpaTypa riebejckor TpubyHa BuIe Huje 6Mia y MoryhHoCTH
Jla CIpeydr OBaKBe 3110ynoTpede, Zimmermann, 652.

10 Cyna je ympo roxuny namna KacHmje.

IMTocroje mM3BecHa Hecllarama y Be3U ca IIPaBHOM IIPHPOJIOM OBe TyxOe. JIok je y Kiacud-

HOM TIpaBy CMaTpajy UCKJbYUIHMBO TIEHATHOM, 'aj HABOJM M JIpyradnje MIJbEeHE, Koje je U JycTu-
HHUjaH yCBOJHO - Y HETOBO BPEME OBO je MEIIOBHUTA TYk0a (actio mixta) jep TJiack Ha MOBpaTaK
CTBapy W Ka3Hy y TPOCTPYKOM HM3HOCY, IITO yKa3yje Ja, HAKOH TOJMHY JlaHa, II0CTaje penmnepce-
KyTopHa, M. Munowesuh, 397.

12 Tepmun "repetundae”, y cTBapu, HaBoau Mom3eH (Mommsen), 03Ha4aBa CTBapH WU HO-
Ball KOjU je (yHKIMOHEpPY AT MOJ MPHHYIOM WM Ka0 MHUTO, a KOjU CE, OBUM 3aKOHOM, MOTA0
3axTeBaTH Hatpar (repetere), Theodor Mommsen, Rémisches Strafirechts, Leipzig 1899, 705.

13 Xusor MY je HacWJIHO OKOHYaH 43. roguHe 1m.X, HaKOH MTO ¢y AHTOHHUje 1 OKTaBHjaH
YYBPCTHIIN CBOjy BiacT y Pumy, R. Zimmermann, 652.

730



36o0puuk panosa [IpaBrHor dpakynrera y HoBom Cany, 2/2015

2. COACTUS VOLUIT, TAMEN VOLUIT?

Bospa je HEMHHOBHA NpPETIIOCTaBKa IOCTOjama cBakor yrosopa. Carma-
CHOCT BOJba 00€ YrOBOpHE CTpaHE je, He caMO OWTaH eleMeHT, Beh u cBOjeBp-
CaH UHTEJIEKTYallHH YHH.Y PUMCKOM KJIACHYHOM TPaBy j€ 32 3aKJby4eHe KOH-
CEHCYaJITHMX KOHTpakara J0BOJbaH CaMO IMOCTUTHYTH CIIOpa3yM, IMpocTa caria-
CHOCT BOJba (KOHCEHCYC) U TO YaK He 3axTeBajyhu mocrojame OMIIO CBEYaHUX
peun, OMiIo KaKBUX MHCAaHUX aKara:

"Consensu fiunt obligations in emptionibus et venditionibus, locationibus,
conductionibus, societatibus, mandatis."”?

JI0BOJBHO je caMo Jia ce CTpaHKe YTOBOPHHMIIE cariace OKO OMTHUX ejeMe-
HaTa yroBopa:

".qui ex diversis animi motibus in unum consentiunt, in est in unam sen-
tentiam decurrunt."”

Bosra je, mo cB0joj MpHUpOIHU, TICHXOJIOMIKK OHOC MpeMa ofpeheHoM Ha-
YiHYy ToHamama. Kako 3akibyuermy yroBopa MpeTXo/u U3BECHO O/TY4YHBaAkE U
JIOHONICH-E CBECHE OJUTYKE O 3aCHUBamY IpaBa U 00aBe3a, CBECT O eJIeMEHTHMA
npeny3eTe palmbe W HaMepa Ja ce yroBOop 3aKJbydH, YHHE OCHOBHE OCOOWHE
IIPABHO peJIeBaHTHE BOJbe. © Mel)yTHM, CBECT HHje 10BOJbHA 32 3aKIbYUCHE yTo-
Bopa. HeomxoaHo je U 1a cTpaHKe HEJBOCMUCIICHO UCKaXXy HaMEpy 3a HacTaHaK
KOHTpakTa (animus contrahendi). TpaguuuoHamHO ce 3a aTpuOyTe MPaBHO pe-
JIEBAaHTHE BOJHE 3aXTEBA]y YCJIOBH J1a je OHa 030MJbHO MUIILJbEHA, CTBApPHA a HE
MpUBHIHA (CHMYJIOBaHA), J]a j€é YCMEpeHa Ha HeIITo MTOo je Moryhe ocTBapuTH
U 112 je ci1000THO UCcKa3aHa.

LuBunuctu cy, jomr oa CaBumbHja, pa3sBUIM JBE TEOPHj€ O IPAaBHOj IPUPO-
o4 ci100oaHO nckaszaHe Bosbe. IIpema teopuju Bosbe (Willenstheorie) 6utHa je
T3B. YHYTpalllba BOJba KOjy JIMLE 3aUCTa UMa MPUIMKOM CTYIamba y YyTOBOPHHU
onHoc. CriosbHa MaHH(ECTaIja Te BoJbe je, HaBoau [leposuh Tymauehu Casu-
BHja, cCaMO BEPHA CIIMKAa YHYTpalllikhe BOJbE, KOjOj Bajha AATH IPEIHOCT, jep U3-
jaBJbEHA BOJhA MOXKE MUMATH JICjCTBA CAMO y OHOj MEPH Y K0jOj BEpHO pEIpoy-
Kyje cTBapHy Bosby.'’ 3aroBopHHMIM T3B. Teopuje usjase (Erklirungstheorie) na,
y cilyudajy Heckjala u3Mel)y yHyTpallmhe W U3jaB/beHE BOJbE, NPEIHOCT Basjba
JlaTh OBOj NMOTO0]j. Pasno3u 3a 0BakBO TyMadewme ce OOMYHO Hajla3e y YNHCHU-
U JIa je YHyTpallbha BoJba YIIIaBHOM XHUIIOTETHYKA KaTeropuja. MHTEepec npas-
HE CHUTYPHOCTH M M3BECHOCTH y TPAaBHOM MPOMETY HajaXKe Jia ce MOBeJe pady-
Ha caMo 0 OHOME IITO Cy Cy CTpaHe YrOBOPHHUIA M3jaBHJIE a HE U O OHOME LITO
Cy, €BEHTYaIIHO, MMaJIe Ha YMy, /Il HECY HY Ha KOjH HAUMH TO u3pasmie.'

“Gai Inst. 3, 135.

5D, 2.14.1.3. (Ulpianus libro quatro ad edictum)
'S, Perovi¢, 253.

178, Perovi¢, 254.

S 1bid.
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MebhyTum, Tymaueme MpaBHE MPHUPOAE H3jBJbEHE BOJHE MMa CMHCIA YKO-
JIMKO je 10 M3jaBe BOJbE YOMIUTE AOULIO0. PUMCKO MpaBo je, y MoYeTKy, IpUHYAY
neduHuCcano Kao vis ac metus (cuna u crpax). [IaHIEKTHCTH Cy, TOKOM CPE/her
BEKa, HAMPaBIIN JUCTHHKIIM]Y KOja c€ U JJaHAC KOPUCTH Y JTUTEPATypH, pa3iiu-
Kyjyhu T3B. vis compulsiva - IpeTy, CTaBJbambe y U3IIIE] HEKE OMacHOCTH MU
030UJbHE HEMPHUJATHOCTH MO CTPAHKY YKOJIHMKO HE MOCTYITH MO BOJBH OHOT'a KOjH
je TIpeT’y W3BPIINO, M T3B. Vis absoluta, aucTy npucuiy, (pu3udKy MpUHYAY,
KOJ KOje CTpaHKa HHje HH Ouiia y MOTYhHOCTH Ja u3jaBu OMJIO KakKBY BOJBY.
Hakne, y 0BOM ciy4ajy, HUje HU ped 0 HeJOCTaTKy BOJbE, HETO O MOTIYHOM OJI-
CyCTBY BOJbe, Oyayhu na je pusuuka cuia ynpapibeHa HA HAHOMICHE (GU3HIKOT
Oona (yBpTame pyke y HaMepH MOTIHCHBAmba YroBOpa, HACHIIHO YHOIICHE
OIOJHHX JPOra y OpraHM3aM He OM JIM Ce M3HYAMO HpHCTaHak).”’ Y pUMCKOM
MpaBy OBaKBa CHTyalldja U HUje MOTNajana noj metus, na je omrehena crpana
KOpHCTHIIA TyXO0y U3 UHjypHje.

VY cnyuajy vis compulsiva, pUMCKO CTapo IMBIJIHO IPaBO CTajajlio je Ha
CTaHOBHIITY TEOpHUje W3jaBJbEHE BOJbE, MpE CBera UMajyhin y BUAy TpeBary
cTporor ¢opManu3Ma ¥ alCTPAKTHOCTH y CKIIaNamy HOocioBa iuris civilis. Ocum
TOra, OCJIOBH Cy CKJIamaHu jaBHO, Ha Dopymy, nipen rpahannma u Mmaructparu-
Ma, Ia cy e()eKTH M3rOBOPEHMX PEeUYH HACTYIAIM FOTOBO MCTOBPEMEHO ca u3ja-
BJbCHUM CBEUAHMM peYMMa U YYHICHUM TecToBuMa. Jla OM MpaBHU Mocao
MPOU3BEO TpaBHU edeKaT, MEpoJlaBHA je YHANpes CTpora mpomucaHa gopma
Koja y 3anchak Gana yHyTpammy Bosby cTpanke.” Moxna je oapen6a u3 Ille-
cte Tabnuie 3akoHa 12 tabnuna 1o6ap npuMep KOju CBEIOYH PUMCKOM CTaBy O
CHAa3H jaBHO M3TOBOPEHE PeUu:

"Cum nexum faciet mancipiumque, uti lingua nuncupassit, ita ius esto.

HepeTko ce, ka0 MOTKpeIbemhe 0BAKBOM PUMCKOM MHUILUbERY, uctnue Ila-
BJIOB TeKCT u3 Jlurecra:

"Si metu coactus adii hereditatem, puto me heredem effici, quia quamvis si
liberum esset noluissem, tamen coactus volui: sed per praetorem restituendus
sum, ut abstinendi mihi potestas tribuatur."”

22

' Wernem 3a Bosby, OBa AMCTHHKINM}A HHje JOCTEIHO CIPOBE/ICHA y CBUM MOJEPHHM rpaban-
ckuM 3akoHuImMa (Cprcku rpahancku 3axoruk (CI'3), wr. 28, 537, 937, Aycrpujcku rpal)aHcku 3aKo-
HuK (AI'3), wn. 870 u 874, IlIBajmapcku 3akoHUK 0 obOmmranujama, wi. 29.). Hacynpor oBome, y Om-
IITEM UMOBHHCKOM 3aKoHHKY 3a LpHy ['opy (OM3) HenBoCMICIIEHO ce pa3iiKyjy TepMUHH "HacHibe"
1 "030MJBHO MIAIeke" Kao Ba noceOHa oonuka npunynae (OU3, an. 519, 908.). Mehytum, y caBpe-
MeHoM siomaheM npaBy TepMuH "npuHyaa" H3Iea 1a 00yxBara o0a cilydaja: M 9iCTy (U3HUKY TpH-
HyJly Y CTaBJbame y U3IJIe]] OMAacHOCTH (Tako U Hail KpUBHYHY 3aKOHHK, Wi 149.).

*%'S. Perovi¢, 305, O. Antuh, 336.

21V 1o cTapo mpuMHTHBHO 106a cTporor GopManu3Ma, muire XO0pBaT, H3rOBOPEHE CBEUa-
HE PeYH U TeCTOBM IPOM3BOJE MPaBHHU eeKaT, YIPKOC TOME Jia JIM T'a je CTpaHKa 3ahcTa U XKeJe-
ma, M. Horvat, 223.

2Lex duodecim tabularum, 6.1.
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Y oBoM ¢parmenty, usrieaa, [laBie He ocTaB/ba MECTa CYMEbU: YKOJIUKO
je Heko O6wo mpuHYyheH Aa ce mpuxBaty Hacnela, HacIeTHUK je U 1mocTao, Oymy-
hu nma je, ynpkoc mpuHyIH, W3jaBHO MpaBHO penieBaTHY BOJby. Jlakime, coactus
voluit, tamen voluit.** V3jaBibena Bosba je pelieBaTHA BOJbA, IPABHH [OCA0 Ha-
cTaje, uMajyhu y BUIY CBECHH HECK/IaJ BOJbE U H3jaBe.” YKONMKO je u3jaBibeHa
BOJbA jacHa U HEIBOCMUCIIEHA, Kaxe [laBie, yak HemMa pas3yiora HM yIyIITaTH ce
y MotuBe cTpanke.”’ Y ciIyuajy JIBOCMHCIEHO H3jaBJbeHE BOJbE, TyMauH ce Ha-
Mepa KOHKPETHHX CTpaHaKa y KOHKPETHOM IIPaBHOM IIOCITy, a HEe yoOWvajeHa
HaMmepa y CBUM CIIMYHUM TocsioBuMa. CIIeZICTBEHO OBOME, CTHYE CE YTUCAK, KO-
ju moceOHO MoJBIIaYe HEKM POMAHHCTH, J1a U Y KJIACHYHOM INEPUOIY BaXKU TY-
Maueme quod actum est a He quid senserit.”’

TenaeHuyja 1a ce ¥ KIIaCHYHOM PHUMCKOM IIPaBy MPHUIKCYje KPYTOCT U He-
JIOBOJbAH KOPIYC 3HAYajHUX MPOMEHA, jeJTHO j& OJ] ONIITHX MECTa POMaHHUCTHKE
y IPOTEKJIMM BEKOBUMA. YTIIABHOM C€, TOM NPWIMKOM, HCTHUY JOTPHHOCH Jy-
CTHHH]jaHA W HETOBE M3BaHpeAHe komupukarmje. MehyTtum, decto ce mpeHe-
OperaBa u 3aHeMapHje JONPUHOC Kiay3yie quidquid dare facere oportet ex fide
bona, xoja je naBana cyauju opnamhemne 1a y3mMe y 003up MOHAIIake CTpaHaka,
y TOKY Tpajama M W3BpILEeHa MPaBHOT M0Cia, Kao U, kako CHy HaBOAM, OCHOBA-
HOCTH TIOKpETama caMor TIOCTYIKa ca acrleKkTa npuxBahieHor eTHYKOr MoHAaIla-
ha CTPAaHAKA y JATOM CiIydajy M y JaTHM ApyIITBEeHHM yciaosuma.” Ta Te3a ce
MOJKE OCITOPABaTH M 110 OBOM IHTAmY,” CymporcTaBibajyhm joj jeman ITaBios
¢dparmenT n3 Jlurecra:

3D, 4. 2. 21. 5. (Paulus libro 11 ad edictum)

* Kao MIOJIPIIIKA OBAKBOM CTaBy, Mory ce uctahu u Llens3os ¢parment u3 [urecta, D. 23. 2.
22. (Celsus libro 15 digestorum): Si patre cogente ducit uxorem, quam non duceret, si sui arbitrii
esset, contraxit tamen matrimonium, quod inter invitos non contrahitur: maluisse hoc videtur, kao
U pparment u3 MHCTHTYIM]a, KOjU HCTHYE BaJbaHOCT CTHITYJIAIMje M OCTAINX (OPMATHUX YTOBO-
pay oBoM ciyuajy "..si metu coactus...stipulanti Titio promisisti, quod non debueras promittere
palam est, iure civili te obligatum esse, et actio, qua intenditur dare te oportere efficax est." (Inst.
v, 13. 1).

LM, Munomeuh, 338. Tako, 3a pa3nmuky oJ 320y e, CIIMKOBUTO objanimaBa Antuh, kana
je cTpaHka Owna y cramy "OnakeHOr He3Hama', KOJ MPHHYJE je CUTyaluja Jpyraduja: yIpaBo
300r KOMIUIETHOT carjie/jaBama CUTyaluje, 300r "HenpHjaTHOT 3Hama'", N3jaBJbeHa BOJba HUjE jeli-
Haka yHyTpammoj BossH, O. Aatuh, 335-336.

D, 32.25. 1. (Paulus libro primo ad Neratium): "Cum in verbis nulla ambiguitas est, non
debet admitti voluntatis quaestio."

2 M. Horvat, 224, 1. Puhan, 285, D. Stoj¢evi¢, 290.

2 M. Si¢, “Iudicia bonae fidei”, 360pnux padosa Ipasnot paxyniieina, Hosu Cax 2014,
48/2,239.

* 'V HoBHje BpeMe MMa TOKyIIIaja J1a ce KITACHIHO] PHMCKO] jyPHCIIPY/ICHIIH]H K FbEHIM JI0-
MeTHMa yKaxke rmoceOHa Maxma. TakaB je cily4aj ca MHCTUTYTOM JIATCHTHHX (H3MYKHX MaHa
CTBapH KOJ YyroBopa o npozaju. Hacynpot HeKMM yBpeXeHHM CTaBOBHMA 0 0COOHHaMa IieHe (Io-
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"In ambiguo sermone non utrumque dicimus, sed id dumtaxat quod volu-
mus: itaque qui aliud dicit quam vult, neque id dicit quod vox significat, quia
non vult, neque id quod vult, quia id non loquitur."’

VY oBom (parmenty [laBie uctude, 4uHM ce, MOTITYHO CYNPOTaH 3aKJby4aK
0]l OHOT KOjU C€ YIJIaBHOM M3HOCH Y KOPHCT TBPAE Ja coactus voluit tamen
voluit. Kox nBocMucIieHe u3jaBe, BEIH OBaj KJIACUYHHU NMPABHUK, MH HE TOBOPH-
MO H jJeITHO | JIPYTO, HETO jeduro oHo uiitio xohemo (sed id dumtaxat quod volu-
mus). [IpemMa ToMe, Kajja HEKO TOBOPH JIPYTO, & HE OHO IITO XKEJH, OHJA OH He
Kaoice HU OHO WO pey camda 1o cebu 3Hayu, jep OH TO HE XKEJIH, HUTH OHO IITO
KN - jep o0 ToMe He ToBopu. [lenyje na Beh KiracHIHO pUMCKO MpaBo Haciyhy-
je YHyTpallllby BOJbY CTpaHKE Kao MPECyJHYy 3a HACTaHaK MPaBHOT eeKTa yro-
Bopa. Y ananusupanoM ¢parmenty D. 4. 2. 21. 5. (Paulus libro 11 ad edictum)
HACJIe/IHUYKA U3jaBa O] MPUHY/IOM, UCTHHA, CTPAHKY YMHH HACJICIHUKOM, Me-
hytum, npyru neo oBor pparmMeHTa ykasyje /la MaHJbHBA BOJbA, YIIPKOC HACTaH-
Ky TIpaBHOT Mocia, oMoryhaBa pelaTWBU3alMjy HETOBUX CTBapHHUX edekara.
"Sed per praetorem restituendus sum, ut abstinendi mihi potestas tribuatur"
HaM jacHO TOBOpH Jia he mpeTop AaTu pecTUTynwjy u omoryhutu beneficium ab-
stinentiae HaCIEIHUKY !

[llTaBumie, HacTaBak OBOT (PparMeHTa OTKPUBA NPaBY MPUPOLY YIIOTE Mpe-
Topa U Beh jaCHH]jy Ha3HAKY Jla KJIACHYHO PHMCKO MPABO YBa)kaBa YHYTpPAIIbY
BOJBbY CTpaHKe:

"Si coactus hereditatem repudiem, duplici via praetor mihi succurrit aut
utiles actiones quasi heredi dando aut actionem metus causa praestando, ut
quam viam ego elegerim, haec mihi pateat.™’

Yxonuko Heko Oyae npunyheH nga ogbuje npujem Hacneha (kojer Ou, Ha-
4e, KeJleo Jla ce MPUXBATH) IPETOp My MOXe moMohu Ha JBa HaYMHA: WIH MY
omoryhaBajyhu actio utilis kao na je mocTao HacIeAHWK WIN TYXOy metus cau-
sa. V1300p oBa /iBa IpoliecHa CPeACTBa y pyKaMa je CTpaHKe Koja je M3jaBuiia
BOJbY moA npuHyAoM. [a nu, uMajyhu oBo y Buay, MOXe Ja ce, y KIaCHYHOM
PHUMCKOM TIpaBy, y NOTIYHOCTH MPUXBATH JOMUHATHOCT Hauena coactus voluit,
tamen voluit? He ynHM 11 ce &a je JIoMalraj OBOT Hadesla PeIaTUBU30BaH, YaK
MOTPaH CTaBOM jypUCHpYJICHIH]e U ITOCeOHO 3Ha4ajHOM yJiorom nperopa? Bpe-
JI¥ TIOKYIIIATH TO U T0Ka3aTH.

ceOHO O MHCTHUTYTY invicem se circumsribere), o0OUMy KOpITyca 3alliTUTE MpaBa KyIa U YJore
knaysyne quidquid dare facere oportet ex fide bona, iMa cTaBoBa KOju yKa3yjy Ha MpecyJaH 3Ha-
Yaj ¥ I0Malllaj yIpaBo PUMCKOT KJIACHYHOT IpaBa y OBOj 00iacTu, Ko0joj JyCTHHHjaH HHje UMao
IITa 3HaYajHUje 1a xoaa, Bun. Buie y B. Byneruh, 3awituitia iipasa xyiiya - ootipunoc pumckor
KAACUYHOT Upasa paseojy espoiickol ipusaiinol ipasa (OOK. aucepTanuja), beorpan 2010, naktu-
norpaducaHo.

D, 34. 5. 3. (Paulus libro quatro decimo quaestionum)

3D, 4. 2. 21. 6. (Paulus libro 11 ad edictum)
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3. NIHIL CONSENSUI TAM CONTRARIUM EST,
QUAM VIS ATQUE METUS

YV VamujaHnoBoMm (parMeHty w3 JIHFeCTa,32 OTKpHUBA C€ HEJIBOCMUCIICHU
CTaB Jla HUILTA HHUjE Y TAKBOj MEPH CYNPOTHO CArjlaCHOCTH CTpaHaKa, Kao MpH-
cycTBO cwiie U crpaxa. LlltaBume, TBpaAM YnujaH, OBe OKOJIHOCTU CE€ MOPajy
Y3UMaTH y 003Wp MPIIHKOM cyhema mocinoBa bona fidei, jep 6u CynmpoTHO OHIIO
MIPOTUBHO MOpajly. Y OKBHUPY CBOje HajJIexKHOCTH adiuvandi vel supplendi vel
corrigendi iuris civilis gratia,” nperop je, uMajyhu y BUIy aHaJIu3upaHe Apy-
IITBEHE U MOJUTHYKE OKOJTHOCTH, CYOUeH ca OpOjHIM MpUMeprMa 3J10yIoTpeda
JaBHO U3pa)KeHE BOJbE, OJUTYYHO Ja UHTEPBECHUIIIC H Y OBOM ITOTJICTY.

Tako je 79. rogune n. X. nperop OKTaBHje NpBU NyT HOPMYIHCAO MeXa-
HH3aM 3aIlITHTE y CUTYaIluju “per vim aut metum auferre”, Ty>k00M Koja je 10
meMy 1obmma ume formula Octaviana (actio quod metus causa).”* Ynmmjan Ham
CaoIIIITaBa MPETOPOBY HAMEPY Jla HE J03BOJIM HU jeJiaH MPABHU 10CA0 KOjU j€
CKJIOIUbEH ycJell puHyae — quod metus causa gestum erit, ratum non habe-
bo.* Tperop je, u3riea, MONa3HoO O TOTA Ja, y CIy4ajy MPUHYIE, HHje CaMo
ped 0 MaHH BOJbE, OJJHOCHO O CBECHOM HECKJIaAy u3Mel)y MUIIJbeHE W UCKa3aHe
BOJbE, Beh O MPABHO MOTIIYHO HEOMyIITEHOM (BOPMHUpAELY BOJbE,  UMME je yc-
IIOCTaBJbEH MPETOPCKH ACTHKT - metus. TumMe je, Ha ofpel)eHn HAUMH, IPUHYAA
00MKOBaa CBOj MIBOCTPYKH KapakTep: Kao MaHa BOJbE KOja M3a3HWBa PYIIHH-
BOCT YrOBOpa, aJld U Kao MPETOPCKHU JEIUKT, 3alITUNEeH MOCEOHNM MPOLECHUM
CpeICTBUMA.

MelhyTuMm, yciioBH, MOoA KOjuUMa C€ MOXKE 3aXTEBaTH IPOIIECHA 3aIlTHTA
ycliel TpUHYAE, Cy PECTPUKTUBHO MocTaBjbeHH. Kao mTo je moryh ciyuaj
370ynoTpede jaBHO MCKa3aHe BOJbE, Tako je Moryha M 31moymnoTpeda 3axTeBa 3a
3aIITUTOM, YKOJIMKO HeMa OCHOBaHUX pasziora. [IpBu ycnos canpxkan je y I'aje-
BoM ¢parmenty u3 [urecra:

“Metum autem non vani hominis, sed qui merito et in homine constantissi-
mo cadat, ad hoc edictum pertinere dicemus. »37

32D, 50. 17. 116 (Ulpianus libro undecimo ad edictum)

3D, 1. 1. 7. 1 (Papinianus libro secundo definitionum)

3% M. Munowesuh, 398, 1. Puhan, 285, M. Horvat, 357, D. Stojcevi¢, 290, R. Zimmermann,
653. OBo je, TBpau Kymnm (Kupisch) 6una HCTOPHjCKHU ITOYETHA TadKa OJ] KOje je 3aIo4eTo CTBa-
pame cucTeMa 3aliTUuTe ycien OpyTainHe MPHHYJE, Koja ce, jOIl jaCHUje W UHTEH3UBHUjE, MOKE
carneatn y XazapujanoBo Bpeme, Berthold Kupisch, In integrum restitutio und vindicatio utilis
bei Eigentumsiibertragungen im klassischen rémischen Recht, Berlin-NewYork 1974, 158.

3D, 4. 2. 1 (Ulpianus libro undecimo ad edictum)

3¢ Tako u 1. Puhan, 285.

3D. 4. 2. 6 (Gaius libro quarto ad edictum provinciale).Y ncrom cmuciy u Ymmujas, D. 4.
2. 7 (Ulpianus libro 11 ad edictum)“...si quis meticulosus rem nullam frustra timuerit, per hoc
edictum non restituitur, quoniam neque metus causa factum est.”
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Bumu ce na mpaBo Ha 3alITUTYy UMa OHA CTpaHKa Koja je mperprena 030u-
JbaH cTpax. To He MOke OMTH cTpax KOju OM WHadYe IUIANIJFUBOT YOBEKA IIPHHY-
N0 Ha 3aKJbyYHBaFC¢ MPABHOT IMOCHA, Beh oHAj kKoju OM ompaBmaHo o0y3eo u
Hajxpabpujer 4oBeka (vir constantissimus).”*ViMa MUIL/bEa 13 je OBAKO pe-
CTPUKTHBHO IIOCTaBJbEH 3axXTEB, y CTBapHu, I[OCIEAMIA PUMCKOI IOMMarba
OCHOBHE Jby/ICKE BPJIHHE: XpabpOCTH U IOCTOjaHOCTH.” JlaKiie, 0] OBUM Tep-
MHHOM BaJba MoJIpa3yMeBaT moceOHo jaky cuity (Jlabeon 6u pekao camo Behe
3110 — timor quislibet),”® n ony Koja je cymporHa 106puM oGHuajiuMa n Mopaiy. !
Moxe ce, CIeICTBEHO OBOME, 3aKJbYUHTH J1a OM TaKaB ONPABIaHM CTpax, ycie]
KOjer MmpeTop Jaje MpaBo HA 3alITHTY, MOrao GMTH CTpaX o mperme cmphy,™
3atBopom™ mm porcreom.* He Moxke ce, MelyTHM, T0J TAKBHM CTPaxoM MOJ-
pasyMeBaTH cuTyaluja y K0joj CHiIy NpUMEHYje MarucTpar y OKBUPY CBOje Haj-
nexuoctn.” Takolje, 1oJ TaKBY OKOJIHOCT CE HE MOYE MOIBECTH HU metus reve-
rentialis, OMTHOCHO JTyOOKO TIOIITOBAamE M CTPax KOjU CHH oceha mpema oIy, 1a ra
Taj CTpax mpUMOpa aa Jeiyje Mo IPHHYIOM. C JacHO je 1a crita Koja je mpeTria
Mopa OWTH TakBa Ja O Mmokojedalia ¥ HajIIOCTOjaHUjer U HajxpaOpHjer 4oBeka,
jep, Kako cy To Pumibanu ¢opMymmcani: npeTop He ITUTH KyKaBHUIIE.

W3 naBeneHor, anu u U3 ocranux ¢parmenara u3 Jurecra, Bumu ce na je
npeTmka Mopaia OUTH MPOTHUBIPaBHA, 030MJEHO MUIIJEHA, HETIOCPEIHA U YITy-
hena cayropapauy JIMYHO MM 4IaHOBMMA HheroBe Hajommke nopoaume.” Cren-
CTBEHO OBOME, MPaBHU MOCIIOBHU, MPEIY3ETH propter trepidationem mentis cau-
sa instantis vel futuri periculi,” 360r cTpaxa H y3HEMHUPEHOCTH yCle/| Calalllbe

3% OBa KapakTepHCTHKa ce Y J06POj MepH Besyje 3a cTanaapa bonus vir, a O3HATO je, KaKO
Benu Cuy, 1a TepMHUH bonus IpaTd U APyre PUMCKE KOHIENTe KOji Cy BPEMEHOM IOCTalH MPaB-
HU cTaHmapau: bonus pater familias, arbitrum boni viri, inter bonos bene agere, bonum et aequm,
M. Si¢, “Fides n bona fides y nponiecy cTBaparma pHMCKOT OIIITET Ipasa (ius gentium)®, 360pHux
paooea IIpasnot ¢axyniveina, Hosu Can 2014, 46/2, 173.

° llumMepMaH ucTrde J1a OW cBakM PUMIbaHHH yoOHuajeHo GHO OArOBOPAH 3a CBOjE M3jaBe
U Jiena, a Jia je APYIITBO HETaTWBHO IJIENAJI0 Ha CBAaKM IOKYINAj J1a ce Ta OATOBOPHOCT IIpEHe-
OperHe WK HeompapaaHo oxbany, R. Zimmermann, 653.

D, 4. 2. 5(Ulpianus libro 11 ad edictum)

1D, 4. 2. 3.(Ulpianus libro 11 ad edictum)

D 4. 2. 3. 1 (Ulpianus libro 11 ad edictum)

®p.4.2.7. 1(Ulpianus libro 11 ad edictum)

D, 4. 2. 8. 1 (Paulus libro 11 ad edictum)

D, 4. 2. 3.(Ulpianus libro 11 ad edictum)

* Jacques E. du Plessis, Compulsion and Restitution — A historical and comparative study
of the treatment of compulsion in Scottish private law with particular emphasis on its relevance to
the law of restitution or unjustified enrichment, (nok. nuceprauuja, naktuiorpagucano), Univer-
sity of Aberdeen 1997, 166.

47 0. Cranojesnh, 401, M. Munomesuh, 398, D. Stojéevié, 290.

“D. 2. 1-9.

“Ibid.
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win Oynyhe omacHOCTH, HUCY NMpaBHO BasbaHu. On XaJpHjaHOBOT BpEeMEHa,
yrpaheno y Equxr,” npunyna npeactaBiba cBaKy MPOTHBIPABHY PaIiby UHjH je
Wb JIa Ce IPyra CTpaHa MPUHYAM Ha HElITOo IITo, WHaue, He Ou xenena — si [i-
berum esset noluissem, sed coactus volui.”’

YKOJHMKO Cy OBM YCIIOBH Ucnywmenu, Formula Octaviana (actio quod me-
tus causa) 0e3 cyMmbe je HajMOhHHje M HAjIIOXKEJFHUjE CPEICTBO y pyKaMma Ty-
JKHOI1a, KOje My je TIPETOp CTaBHO Ha pacmojarame. Hekonmko je BaxHUX mpen-
HOCTH, a1 ¥ 0OCOOEHOCTH, Ha HEeHOj cTpaHu. [IpBo, OBO je meHaHa Ty)0a Koja
IJIaCH Ha YETBOPOCTPYKY BPEAHOCT CTBapH, a, HAKOH TOJIUHY JlaHa, TI0CTaje peu-
nepceKyTopHa.

Hpyro, oBo je Tyx0a in rem scripta. OHa He noraha caMo OHO JIHUIIE KOje je
M3BPIIWIO TIPUHY/TY, HETO U CBAKO JIMIIE KOJ| KOjer ce nmpeaMeT npunyhe Hahe y
pyKama H O Hera je mmano Kopuct. To BaH M 3a CaBeCHOT mpuGaBHoua.”
Paznor oBakBoM pemiewmy HaM naje Yanujan “...in alterius praemium verti alie-
num metum non oportere.”,’* 3a6pamyjyhu 1a ce NPHHYIOM Jenyje Y KOPHCT
ouso kor Tpeher JuIa, OJHOCHO MCTHYE Ja IUJb OBE Tyxk0Oe HHUje caMo Jia ce
3ayCTaBH JIUIE KOje MPUHYIY YWHH, Beh /1a ce /OoMe BpaTH CBE IITO j€, YCIIe
IpUHYJE, 1aTO.>

Tpehie, oBo je apGuTpapHa Tyx6a.>® Tykenn ce Moxe ocnodoauTH miaha-
HBa YETBOPOCTPYKE BPEITHOCTH CTBAPH U NPE JOHOIICHA TPeCye, YKOIUKO jeI-
HOCTABHO BpaTH TYXHOILY MPEJAMET KOjU MY j€ MPUHYIAOM OJy3€0 WJIM HaKHAU

3% Ulrich Von Liibtow, "Der Ediktstitel "Quod metus causa gestum erit", Zeitschrift der Sa-
vigny-Stiftung fiir Rechtsgeschichte (romanistische Abteilung) 43 (1922), 171, Arthur Sverijn
Hartkamp, "Der Zwang im romischen Privatrech", Zeitschrift der Savigny-Stiftung fiir
Rechtsgeschichte (romanistische Abteilung) 43 (1922), 214.

SIp 4.2, 21. 5 (Paulus libro 11 ad edictum)

2D 4. 2. 14. 1 (Paulus libro 11 ad edictum)Si quis non restituat, in quadruplum in eum iu-
dicium pollicetur: quadruplabitur autem omne quodcumque restitui oportuit. Satis clementer cum
reo praetor egit, ut daret ei restituendi facultatem, si vult poenam evitare. Post annum vero in
simplum actionem pollicetur, sed non semper, sed causa cognita. Kazep (Kaser) HaBoau na je Jy-
CTHHHjaH U3MeHHO obaBe3y Iuiahama YeTBOPOCTPYKE BPEIHOCTH CTBAapH, MpeTBapajyhu oBy Ty-
xOy y pecTUTYTOpHY in triplum, Max Kaser, “Zur in integrum restitutio, besonders wegen metus
und dolus”, Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte (romanistische Abteilung) 94
(1977), 123.

>3 Yxomuko, Ha mpumep, Ilerap mpunyau Mapka 1a pesa cBojy 3mathy Basy Ilasny, a, mo-
toMm, I1aBie npoja Ty Basy Ha Gpopymy Komony, jacHo je na uu ITasne, a norotoBy He Komos, Hu-
cy nenoBanu quod metus causa. Mehytum, [lerposa Tyx6a Moxke na noroau u Komona, nmajyhu
y BUly Jia OHa IIpaTH CTBap Koja je npuHyaoM onysera. OBako n R. Zimmermann, 654, J. du Ples-
sis, 172, A. Hartkamp, 216.

D, 4. 2. 14. 5 (Ulpianus libro 11 ad edictum)

3D. 4. 2. 9. 8 (Ulpianus libro 11 ad edictum)

3% Yismeljy MHTeHIMje 1 KOHACMHALA]e OHA CAAPKK KIAY3yly “neque ea res (arbitrio iudi-
cis) restituetur”, Hans Ankum, “Eine neue Interpretation von Ulpian Dig. 4. 2. 9. 5-6 iiber die
Abhilfe gegen metus”, Festschrift fiir Heinz Hiibner, Berlin — New York 1984, 33, M. Kaser, 124.
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wrrery.”’ TIpu ToM, 4ak ¥ ako He OCTYIH Tako U 6yze ocyhen, Hehe ra moroau-
T HHpamuja.®

KoHauHO, IpoliecHH 10JI0%Ka] TY)KHOIIA je OBOJbAH. Y Cllydajy MOAn3ama
actio quod metus causa HYje HEOXOJHO JIOKA3MBATH Jia j€ TY>KEHH 3aUCTa BP-
muo npuHyny. loBoJbHO je Ja TyXujal JOKake Ja je MpeMa meMy BpLIeHa
NPUHYIA ¥ 3aCTPAIINBAGE, a J1a je TY)KEHH, MaKap caM U He BPIIHO JICIHUKT, O]
FEra HMa0 KOPHCTH.

AHanm3a OBOT IIPETOPOBOT MPOIIECHOT CPEJICTBA MOKa3yje N3BECHE HEJ0-
creaHocTH y mennM ocobunama.”’ Ca jenne crpane, meHa CTPOrOCT Ce MaHH-
(ecTyje Ka3HOM y YETBOPOCTPYKOM H3HOCY BPEIHOCTH CTBAPH, IITO j€ HajBHIIA
HMMOBHHCKa Ka3Ha Koja ce y Pumy moxe uzpehu, noraha yak u oHa nuna Koja
OUPEKTHO HUCY MMajia OMJI0 KakBe Be3e ca NMPUHYJOM, Ma M Ja cy Ouia caBe-
cHa. Ca npyre crtpaHe, MchyTuMm, meHa Omaroct, omeheHa apOurpapHoihy,
omoryhaBa Ty>kxeHOM 11a ce BpJIO jeHOCTABHO OCJI000aM ONTYXOe YKOJIHUKO ca-
MO BpaTH INpeaMeT NMpHHYyAE, a uH(aMHja, YecT IpaThiam ocyla Y PUMCKOM
npaBy, OBJIE C€ HE TI0jaBJbyje YaK M aKo Ty)XeHH Oyze ocyhen 3a nmpunyny. Ba-
JKHO j€ TIMTae 3aITo j€ TO TaKo?

Mosxza 61 0JIrOBOP MOTA0 HACIYTUTH Y CHEUU(PUIHOM OJTHOCY actio quod
metus causa M joull jJeAHOT MPETOPCKOT MPOLIECHOT CPEACTBa - restitutio in inte-
grum ob metum. Ha npBu morien, oBa JBa IpoIecHa cpeacTBa, omoryhena ox
CTpaHe IpeTopa JUILy Koje je MPETPIIeNio MPHUHYLY, Y MOTIYHO] CYy CYIPOTHO-
cru. Tyx0a je meHanaHa a pecTUTyLHja ciayxu noBpahajy y mpehamme crame
0e3 nkakBe neHanHe npupone. OBakBa ciika, Mel)yTuMm, genyje cyBuiie nojen-
HOCTaBJbEHO. Y POMaHHCTHUIIM CE€ YecTO HaBoAH na y urectama nma OpojHHX
npuMepa Koju yKasyjy Ha o0jenumaBame QyHKIHUja Ty)KOe U pECTUTYIH]E, IITO
ce, HepeTKo, MpUIHcyje JycTuHujaHy.

Wneja, ox koje, unan ce xpabpo,’” momasu Kymumr je 1a je ocHOBHA HaMe-
Ha TYyxO0e€ metus causa, y CTBapH, in integrum restitutio.” Henyje na oBa te3a
MoKe Ja ce Opanu. Basba, MOX/1a, MPOMEHUTH yrao mocMaTparma. Y KOJIUKO He
nohemo (camo) oJ] IEHATHOT KapakTepa oBe Tyxk0e u GoKyc ycMepumo (u) Ha

D 4.2.14. 4 (Ulpianus libro 11 ad edictum)

8 R. Zimmermann, 655, M. Horvat, 357.

¥D. 4. 2. 14. 3 (Ulpianus libro 11 ad edictum)

5 [lumepman oBy TyxO6y OMICYje Kao “crlaraimily KOMOHHAI]e CTPOTOCTH M 61arocTu”,
R. Zimmermann, 655.

1 M. Kaser, 126, B. Kupisch, 161, U.Von Liibtow, 180, Ernst Levy, “Zur nachklassischen
in integrum restitutio”, Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte (romanistische Ab-
teilung) 68 (1951), 361. Aukym u [y Ilne3u uctudy na je To, MOX/a, AeJI0 HHTEpIoiaTopa, H.
Ankum, 37, J. Du Plessis, 196.

82 Yak pesomyumonapmo, mime M. Kaser, 125.

63 “Mu, 3ampaBo, HEMaMo JIBa O/IBOjeHa MPOIecHa cpeacTBa, Beh camo TyxOy, koja "urpa
ynory" pecturynuje”, B. Kupisch, 162-164.
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BeHy apOuTpapHOCT, ycTaHOBMheMO 1a je ’eHa OCHOBHA yJiora, y CTBapH, U
Ouia ga NIy, Koje je CTBap NMPHHYIOM HM3TYOHMJIO WM NPUHYIOM 3aKJby4HIIO
HEKH TpaBHH I10cao, oHa Oyzae BpaheHa, OJHOCHO OyJie YYHIECH IOBpaTakK y
npehamme crame. EKOHOMCKH, CYIITHHCKY, IIMBUITU3AIH]CKH, YaK U JIOTHYKH je
Ba)XXKHUj€ J1a JIMLIE, KOje je MPeTpIeso NpuHyAay, 100Huje 3a10BOJbEeHE NOBPATKOM
y mpehammbe cTame, a He f1a "yknuBa" y MMOTCHIIHM]aJTHO] ITEHATHO] OCYAM JACITHH-
KBEHTa. AKO TOME JI0JJaMO M YHIHLEHUITY Ja j¢ JCTUHKBEHT Taj KOjU MOXE Ja
n3abepe Ja BpaTu CTBAp U TUME U30ETHE M NICHAIHY OCYyAy W UH(paMH]jy, jaCHO
je na je Tyxwunan volens nolens Mopao Ja puxBaTu Ty oju1yKy. OnmiTe y3es, pe-
CTUTYIHja je, u3riiesa, Ouna mpuMapHH ITJb OBE TYKOe ga Oyzae BpaheHo oHO
uIto je quod metus causanpu6aBibeno.®* JeqmHo Ha Taj HAYMH TTOCMATPAHO, H3-
riena, IMa cMUciia M1 ocoOMHa oBe TyxOe Kao rem scripta, xoja moraha u case-
CHOT Tpn0aBHONA: HAaKO JUPEKTHO HUKAKBE Be3€ ca MPUHYAOM HHje UMao, U ca-
BECHU IpuOaBmIIall je y obaBe3n 1a cTBap Bpatu. HapasHo, HeMa HHM TOBOpa O T1e-
HaJTHOj Ka3HM HUTH MH(AMHjU 32 TAKBOT MPHOABHOLIA, alli 00aBe3a PECTUTYIIH]E
IIOCTOjH, jep je, yIpaBo, mospahaj y npehamnrme crame OCHOBHH ITHJb OBE TYXKOE.

Jlumy, Kxoje je menoBasio MOJ NMPWHYIOM, Ha pacrojiaramy je jOII jeIHO
IIPOIIECHO CPEJICTBO: MEPEMIITOPHU IPHUToBOp 300r npunye (exceptio metus).”
Moxe ra noauhu yKOJIMKO ra Jifie, Koje je MPUHYA0M W3HYIUII0 HeKo obehame
WM 3aKJbY4YeHhe MPaBHOT T0CHA, TY)XH Ja To obOehame McnyHH Wi nenyje y
CKJIaJly ca 3aKJbyYeHHM IIOCIIOM. BaskHO je ykaszaTu /a je OBO MPOLECHO Cpel-
CTBO, Takohe, momyT TyxO0e metus causa, in rem scripta. Tako Ynnujan, mo3u-
Bajyhu ce Ha Kacuja, nctide aa je oBaj MpUTOBOP YBEIEH jep, 3a pa3iIuKy OJ ex-
ceptio doli, xoja 00yxBata camo JUIIE KOje j€ TOJO03HO MOCTYIIAJ0, exceptio ne-
tus nemnyje in rem scripta, OJHOCHO UCIIUTYje Ce€ Ja JIM je Y TOj CTBapH BpIleHa
npunyaa. [akne, Huje (camMo) OJ 3HAYaja Jia JIM je TY>KWJall BPIIMO MPHHYY,
HETO Ja JI je, Makap TY)KHJIall OMJIO CaBeCTaH, y TOM IPEIMETy YOTIITe OMIIO
npunyze.*

MelhyTuM, HHje JaKO YCTAaHOBHTH HA KOjU HAUMH Cy y NPAKCH Tyx0a u
MIPUTOBOP 300T MpHUHYAE (YHKIIMOHUCAIN UCTOBPEMEHO. JOIIl jesiaH Y IIInjaHoB
¢parmenT u3 Jlurecra nokasyje, y KOHKPETHOM TpUMEpyY, Hecarjiacja puMcKe
JypUcTpyAcHIHje:

"Sed et si quis per vim stipulatus, cum acceptum non faceret, fuerit in qua-
druplum condemnatus, ex stipulatu eum agentem adversus exceptionem replica-

64 Iumepman u XapTkaMIl HABOJIC U apTyMEHT Jia je actio quod metus causa WHKOPIIOpUpa-
Ha y TUTYJyC €IMKTa NoJ Ha3uBoM De in integrum restitutionibus, ia ce in integrum restitutio, y
OBOM KOHTEKCTY, OITHCYje 1 Kao Tyxk0a, R. Zimmermann, 657, A. Hartkamp, 217.

8V iudicia quidquid dare facere oportet ex fide bona, IpECyCTBO H TyK6e U IPHTOBOPA je,
(akTiuky, Ouno HermotpeOHO, MMajyhu y BHIy Ja ce cyauja MOpao o0a3upaTtu Ha MOTEHIH]alTHO
npucycTBo npunynae, M. Horvat, 357.

D. 44. 4. 4. 33 (Ulpianus libro septuagensimo sexto ad edictum)

739



Hp Brnagumup Bynetuh, Ipeitiop ne witiuitiu kykaguye: o ogociupykom... (ctp. 727-747)

tione adiuvari Iulianus putat, cum in quadruplo et simplum sit reus consecutus.
Labeo autem etiam post quadrupli actionem nihilo minus exceptione summo-
vendum eum, qui vim intulit, dicebat: quod cum durum videbatur, ita temperan-
dum est, ut tam tripli condemnatione plectatur, quam acceptilationem omnimo-
do facere compellatur."”

VY3mumo, 3a mpumep, oBakaB ciydaj: Mapko je mpunyauo IlaBna na ce
CTUITyJIAIIjOM 00aBeXke Ha M3BPIICHE HEKOT TpaBHOTr mocia. [laBie Tyxu
Mapka 300r npunyne TyxOoMm quod metus causa. Mapko numa moryhHoct na
OJyCTaHe OJ CBOjUX 3axTeBa, Aa yuuHH [laBiy nospahaj y npehamme crame u
TUMe n30erHe MeHaHy OCyay M3 Tyxo0e. Mehytum, Mapko omnmyun na octaHe
pu cBome, Ilarie Tpujymdyje y npouecy u Mapko Oyje neHanHo cyheH qua-
driduplum. Can Mapxko Tyxu [laBna 300or HenmomToBama 00aBe3e U3 CTHUITYJIA-
yje, Koja, yupKoc NMpUHYIH, cyAehu Mo TeKCTy, U Jajbe noctoju. [loctaBiba ce
MUTamkE JIa JIH, TI0J] OBAKBUM OKOJIHOCTUMA, [TaBiie Moxe Jja ce 010paHu o1 OBe
Ty)0e ynaxyhu exceptio metus? Jlabeon kaxe "nma", OUUTIICIHO JTO3BOJHABA]Y-
hu xymynanujy Ty»x0e u mpuroBopa. Jyimjan, ca qpyre crpane, TBpau "He'", Beh
yHanpen mpajyhu perumkaiujy Mapky y ciydajy IlaBmoBe excrienuje. Iumep-
MaH u JInubTOB 0oBAIE cTajy y3 JynmjaHa, mro, Ienyje, Ma onpaBaama. Y KOJIUKO
01 KyMyJaTuBHO (PyHKIMOHHKCANE Ty*0a U IpUTOBOP, jeiHa cTpaHa Ou go0ua
33JI0BOJBCHLE U Y PECTUTYIM]H U Y TICHAIHO] OCY/M JIpyre CTpaHe, IITO, HABOIU
ce, HUje OMJIa MpuMapHa WHTEHIMja MPeTopa.

Ca npuinr4HOM H3BecHOLThY MOKE Ce 3aKJbYUUTH je Aa je IPUHYAA Y pUM-
CKOM IpaBy uMana crenuduvan ABOCTPYKH Kapaktep. [Ipencrasipana je, moka-
3aHO je, MaHy BOJbC yCIie]l KOje JIOJa3H JO PYIIJBUBOCTH YrOBOpPa, alld U Mpe-
TOPCKH JICJIUKT, 3alITHheH MoceOHMM MpPOLECHUM CpeicTBHMa, Mehy Kojuma
Tyx0a quod metus causa nMa JOMHUHAHTHO MECTO. YCIIOBH 3a MOJM3AmE OBE
TyxOe, dmja je, u3riiesla, OCHOBHA yJiora MIaK Owmiia peCTHTyTOpHA a He, Kao
mTo OU prima facie u3rienano, NeHajaHa, OWIM Cy jaCHO OMBUYCHH, MTPEBACXO/I-
HOM HJI€jOM [1a je IPETHha U CTaBJbamke Y U3IJe]] cTpaxa, Mopajia OuTH 030MJbHa
W HemocpeiHa, Koja Ou mokosedana u HaJnpoceuHo xpadbpor yopeka. CaBpeme-
HO nomalie MpaBo, YMHM ce, JOCIEIHO OAlITUHH OBE JoMailaje pUMCKe jypu-
CIpyCHIH]E.

4. U3 'PMEHA BEJIMKOI'A JIA®Y U3A'h TPYJTHO HUJE

[TyTeBu peneniuuje puMcKUX nocTurayha y Haie caBpeMeHo gomahe mpa-
BO OrJIefiajy ce y pelieuMa MoJiepHuX rpahanckux koaudukanuja, koje cy Oa-

D, 4. 2. 14. 9(Ulpianus libro 11 ad edictum)
68 R. Zimmermann, 658, U. Von Liibtow, 182.
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LWITHHWIE KJbyYHE BPEAHOCTH PUMCKHX jycpurpyaeHara. YuHu ce na je, Hbero-
[IEBUM PEUYMMa, PUMCKH BEJIMKU MPAaBHUYKKA IPMEH OMOTyhHO MOJEpHOM 3aKO-
HOJaBIly PEJIATUBHO JIaK ITyT CTBapama CaBpEMEHUX pelIeka U y 0BOj 00JacTu.

Tako Ayctpujcku rpah)aHCKH 3aKOHUK, Ka0 TEMEJbHH Y30p MOTOO] CpII-
ckoj rpahaHckoj kogudukanuju, penunupajyhu pemema pUMCKOT TIpaBsa, Mpes-
Buba na, "ykonuko je yiogopua ciipanka Upucumena Ha ioioody ciipaxom He-
ipaseOnum u hemesuinum, iaj Huje obasesan Opocaitiu ce ioiodbe."* Tpu-
METHO je U Jla AycTpujcka KoanpuKaluja HHCUCTUPA, Oall Kao U PUMCKO Mpa-
BO, Ha MPOTHBIPABHOM U 030MJBHOM (TEMEJBHUTOM) CTpaxy, yCie Kojer OCTOj!
npunya. CnecTBEHO OBOME, PUCHIbEHA CTpaHa MMa MOTYHHOCT Jia 3aXTeBa U
"3a710BOJBbEHbE YCIIE/ IITETHE MOCIEHIIE KOjy je mpeTprena.”’

I'pahancku 3akoHuK 3a KmaxesctBo Cpbujy, u3 1844. rogune, Ha OCHOBY
pelemha aycTpHUjCKOT W3BOPHUKA, MTOMYT PUMCKOT y30pa HaBoau Aa "ipu yioeo-
Py ciupauierve, nasic, ipeeapa u 00MAaHa HUKOMeE He Homadce, HO, Wita euue,
oomaoice."”" Borummh je, y cBOjoj KOAM(PHUKALM]H, TOCIEIHO CHPOBEO PHUMCKY
uzaejy, numryhu na "kao 6u ko my opaiy jeOHy ClupaHy HACUbEeM UTU 030UBHUM
unawiersem Ha yiogop HaiHao, wiaxu yiogop iy Clulpany HUKAKo He ge3yje. n72

[MomyT OpojHMX MHCTUTYTA rpah)aHCKOT MpaBa, U Halll 3aKOHO/ABAI] CE OJI-
Iy4uo Aa, y JNepHUHUCAmY HMHCTUTYTa MPHHYJE, MpaTth AOCTHrHyha puMcKor
npaBa oiuyeHor y Jycrunujanosum Jurecrama. [lpunyna je, y caBpeMeHoM J0-
MahieM mpaBy, 3a pa3iuKy OJ PUMCKOT, HHCTHTYT jJaBHOT W NPUBATHOT MpaBa.
Hamum 3akoHoM 0 00nMMranmoHUM OfHOCHMMA, y cepu MPUBATHOT MpaBa, Je-
(hmHUCaHA je Kao MaHa BOJbE:

“Ako je ylosopHa ctupana unu Hexko upehiu HeOouywileHoM paorboM U3a-
360 OUPABOAHU CIUPAx KOO Opyle ciipane Wako 0a je 06a 3001 Wola 3aK/mby4uld
VI080p, Opyia CUpana modice paxcuiuu 0a ce yiogop UOHUWLIIU. 73

JacHo je ma je oBe ped ICUXHUYKO]j, TOCPEIHOj IpuHY I, Oyayhu na je Beh
KOHCTaTOBaHO Ja (U3UUKa NPUHYAA HIje MaHa BOJbE, HETO OJYCTBO OMIIO KaKBe
Bosbe.”* MMajyhu y BHLy HpHHYILYy Ka0 MaHy BOJbE, OHA CE MOPA IIOCMATPATH Y
KOHTEKCTY OIpaBJaHOI cTpaxa (a M3a3Bao ra je cayroBapad WM HEKO IpYIH)
KOjH je YTOBOPHY CTpaHy OTPEAEITHO Ha 3aKJbyUeHhe MPAaBHOT TI0CIa:

“Ciupax ce cmamipa oupagoanum ako ce U3 OKOAHOCHIU UOU 0d je 030uUsb-
HOM oflacHOwhY YIpodiceH Jcu6ot, weno umu Opyio 3HaA4ajHo 000po yiosophe
citipane unu iwpeher muya.””

5 Aycrpujcku rpaljancku 3axomuk (AI'3), wr. 870.

0 AT'3, un. 874.

! Cpricku rpaljancku 3akonuk (CI'3), . 537.

72 Omrrn nMOBHHCKH 3aKoHuK 3a Lpay opy (OU3), . 518.
7300, un. 60, ct. 1.

™ 0. Autuh, Obnuiayuono ipaso, beorpan 2012, 336.
300, . 60, cr. 2.
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[Mapanene ca pesynraTiMa J0 KOjUX je JOILIA pUMCKa jypHCIpYyACHIIH]ja
u3riiea na ce Mory jako nosyhu. M3rnena na u Ham 3akoHOzAaBall, MomyT Y-
nujana, ® MHCHCTHpA Ha TOMe /1@ CTpax Mopa OuTH onpasaaH. Takas je YKOIHKO
je yIepeH MpOTHB KMUBOTA, TEa IH APYroT 3HAYAjHOT 100pa’ ' yrOBOPHE CTpa-
He unu tpeher nuua. IToTmyHO MAEGHTHYHO, aHANU3HUPAHO j€, TBPAH U PHUMCKO
mpaBo. [IpeTma Koja M3a3rBa ONMpaBIaHU CTPaX MOXKE OUTH M MOpAJTHA MPETHA
(xama jemHa cTpaHa mpeTH Apyroj Aa he y jaBHOCTH OTKPUTH HEKYy HEHY moceo-
HO TIOBEPJbUBY TajHY) WIIM TaKBa IpETHa Koja 3710ynoTpedsbaBa HYKIy Cayro-
Bapaya (jeAHa CTpaHa WHCHCTPa Ha TOME Jla cayroBapad KylH Ol Hera KakBy
CTBap Koja My HHje MOTpeOHa, jep My, y CYIPOTHOM, OH Hehe mpojaTu Heom-
XOIHU JIEK, KOjH cayroBapad He MOXKE J1a Ha0aBH y KpaTKOM BPEMEHCKOM HH-
TepBaIly, a XUTHO My je notpeban).”

MehyTtuMm, u caBpeMeHa paBHa TeOpHja UMa IUJIEMY Y TOTJeny 030HubHO-
CTH TIPETHE KOja ce MOKe MPUXBATHTH Kao OCHOB 3ainThTe. Hemauko npaso -
OepaiHO ycBaja CYOjeKTUBHH KPUTEPHjyM, [0 KOjeM j& BaXKHO Jia JIM CE JIMIIC
OCETWJIO YTPOKEHHM W 3aCTPaIlleHrM, JOK IIBajIapCcKo MPaBO yCBaja JOHEKIIe
00jeKTUBH3UpaHH KPUTEpHjyM, Oyayhu /1a MHCHCTHpa Ha TOME [1a JIH CE€ JIUIIE
MOpPAno OCETHTH YTPOKCHUM.

OnmTy MMOBMHCKH 3aKOHMK 3a LlpHy ['opy mHCcuCTHpa Ha "IpaBoM U 3a-
MAaIIHOM 31y

"Ipujemiroa, xoja 3a0aje 030uban clipax ousa, Kaod je 310 Kojum ce upu-
jetiu ipaso u 3amMauiHo 3710, U Kao ce OHAj Koia tnauie modice, Upema upuiuxa-
Ma, paznodicuinio bojaitiu oa fie ce 310 cKOpo 00I00UTIU, TbeMy CAMOME U KOMe
reiosy."”’

MebhyTum, y oLileHH Ja 1 je ped O IPaBOM U 3aMaIlHoM 311y, borummuh, uz-
riesa, ycpaja cyOjeKTUBHHM KPUTEPHUjYM, Kao Aa ce ociama Ha Hberomese peun
JIa CHUPAax JHCUBOTLY Ka/ba 00pas yecilio:

"Paszoupajyhu oa i je dpujeiitba 030u/mbHa, wpeba medaitiu. Ko je OHaj Ko
upujewiu, Ko 1u je OHaj Kome ce upujetiu, je au MywKo Uil JACeHcKo, Kojux je io-
OuHa, Koje je cHaie u mohu, Kao u cee opyle Upunuke, 0CoOUO UpUIUKe Mjectua
u 8pemena, eenuyune u 6ausune 31a Kojum ce ipujeitiu."*"

Mogepuu rpaljaHcku 3aKOHHLM, Y TIPBOM peay QpaHIlyCKH U UTaIHjaHCKH,
peuunupajy U aHalu3MUpaHd PUMCKH WHCTUTYT metus reverentialis, A3pUIUTO

®D. 4. 2. 3.(Ulpianus libro 11 ad edictum)

7 «Jlpyro 3HauajHo H06Po” ce, muie AnTuh, HeHM MpeMa Cy0jeKTHBHOM KPHTEPHjyMY
(Hnp. y uMiby yTHIIaja Ha BOJbY cayroBapaua JIMIE 3ampeTd aa he GauTH y KaMuH jeaHy ¢GoTo-
rpadujy meroBux npeaaka.), Auruh, p. 336.

8 B. Blagojevi¢, V. Krulj, Komentar Zakona o obligacionim odnosima, Beograd 1983, 221.

™ O3, 4. 909. ViaeHTHIHO OBO MHUTambe peryiuiie 1 OpaHIycKy rpaljaHCKH 3aKOHHK (WL,
1 112.)801/1 [IBajapcku 3akoHUK 0 obymranujama (wi. 30.).

Ibid.
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HaBojehu ma camo cTpaxomnomroBame Koje O MOTOMaK MMao IpeMa IMPeTKy,
HUje I0BOJbaH OCHOB 33 OHHINTEHE YTOBOPA yCiIe cTpaxa.”’

Uwunn ce ma je, y onpehenoj mepu, criopan bmarojeBuheB craB ma 0oja-
JKJPMBOCT CTpaHKe Tpeba y3umaru y o03up, jep “0ojaxspuBo jmie he ce mpe 3a-
cTpammuTH Hero M jyHak.” FberoBo 3acTymame CyGjeKTHBHOT KpHTEpPHjyMa
u3rjie/a J1a je y CympoTHOCTH ca CTaBOM 3aKOHOJaBlla, uMajyhn y Buay jaa ce,
Kao OCHOB 3allITUTE, TAKCTATHBHO HaOpajajy CHTyalldje y KojuMa ce ImpuxBara
olpapJiaHa mpeTrmha. Kao mTo y puMCKOM TIpaBy MpeTop HE IMTHTH KyKaBHIIE,
TaKo TO He YHHH HH foMahu 3akoHOnaBa. "

VTumaj puMcKor rnpasa BUIJBUB je My TOTJIEy 3axXTeBa Jia IpeTma Oye
nporusnpassa.* Kao mTo mpeTma MarucTpaTra y OKBHPHMA H-EroBE 3aKOHOM
ypeheHe HaIe)KHOCTH HHje TPeTUpaHa Kao OCHOB 3a 3allTHTy APYre CTpaHe,
TaKo TO HUjE CIIy4aj HH ca MPETHOM jeHOT JIUIa Aa he Jpyro TYKHUTH W MPO-
THUB IEra TPAXKUTH CIPOBOlEHHE N3BPIIICHA.

V ciyyajy na je ped o IpHHYIH Ka0 MaHH BOJbE, KOja 3a MOCIEIUIly nMa
PYIJBHBOCT YyroBOpa, omrtehena crpaHa MoXe MOJHETY TYXOY Y CyOjeKTHBHOM
POKY 0f jenHe ToJuHE O]l IpecTaHKa NpUHYAE, OJHOCHO Y 00jEKTUBHOM POKY
O]l TPH TOAMHE OJ1 3aKJbyUekha yroBopa.

[Mpunyna je y caBpeMeHOM noMalieM NMpaBy W jaBHOTIPAaBHH WHCTHTYT.
OBaj IBOCTPYKH KapakTep, HacieheH 0]l pUMCKOT [TOMMamba, Orjiea ce y OKOJI-
HOCTH 1a je, npeMa KpuBnanowm 3axonuky Penyomuke CpOuje, neduHricana kao
KPHBUYHO JIEJIO:

“Ko opyiol cunom unu upeititoom Upunyou 0a Hewito yyuny unu e yuunu
wiu @piiu, kasuuhe ce 3am@eopom 0o fwpu iodune.

3amTUTHE 00jeKT OBOT KPHBUYHOT JIENa je ci000/1a OUTy rBamba U JIeNI0Ba-
Ha Kao jeIHO 0J] OCHOBHUX TIpaBa 40BEKa, JIOK je pajiba U3BpIICHa ynoTpeda cu-
Jie WM 030MJbHE NPETHE YIPaBJbEHE Ha TO Ja IPYTo JIUIE HElITO NPOTUB CBOjE

8l ®pannyckn rpahancku 3akonuk, wi. 1114, Utannjancku rpahanckn 3akoHUK, wi. 1437.

%2 Blagojevi¢, Krulj, 222.

8To yrephyje u Bnarojesuh, moMHp/EMBO KOHCTATYjyhu fa “IOMyle Hall 3aKOHOIABAIL
yTBphyje Heka oOjexTuBHa Mepuna”, [bidem. YocTtanoMm, Ma KOJIHMKO IUTALUBKUB OWO, TIpeTHa Je-
BEHTACCTOTOANIIHAKHIE TPHACCETIETOrOANIIBAKY J1a hie ra ucTyhu, He MOXe ce y3eTH Kao
OmpaBJaHa MpeTHha U 030MJbaH CTPaX, MPeMa ce MOXKE 3aMUCIIMTH U TaKaB ClIy4aj aKko THHEjUep-
Ka [PEeTH OAPACIIOM YOBEKy 1a he My UCKJbYYHTH HONY, Y TOKY H-ETOBOT CHa, arapar 3a Jucame, a
OH 00JIyje 0] ONICTPYKTUBHOT sleep apneacunapoma. Tako n Antuh, 337.

IMopen Hamer 3akoHa 0 OOJNHMTIAIMOHUM OJHOCHMA, MICTH 3aXTEB IIOCTaBJba M HEMAadyKO
npaso (maparpad 123. Hemaukor rpahanckor 3akoHuka) u mBajiapcko npaso (wi. 29. lIeajuap-
CKOT' 3aKOHMKa 0 oOnuranujama). Mranujancku rpal)aHcku 3aKOHHK Je(UHHIIE U TPETHY UCTH-
[akbeM HEKOT NpaBa, KOja MOXKEe OWTH OCHOB 3a NOHMIITEE¢ YTrOBOpA MCKJBYYHBO YKOJIHKO je
yCMepeHa Ha IocTu3ame Heonpasaane kopuctu (Um. 1438.).

3300, . 117.
8K3PC, un. 135, cr. 1.
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BOJBE YUMHHM WM He yunny umn tprn.’’ Ham 3akononasar ce, takolje, 6au om-
IITUM [TUTakEM BPCTE CHJIC M CTpaxa Koje MOTY OMTH MpeIMeT MHKPHUMUHAIIY]E.
Tako ce cuitom mozpasymeBa u yrorpeda XHUITHO3e WM OMaMJbyjyhux cpezacra-
a.*® [Tpumena cure u M3asuBame cTpaxa 1a OH ce JIHIE IPUHYIMIO HA HEKO M-
BCHHE, HEUNLCHE WIH TPILUBEHE Y Chepu KPUBUYHOT MTPaBa MOXKE OUTH M3BpIIIC-
HO KOMHCHBHO, aKTUBHUM JIEJIOBAK-EM, WIIH OMHUCHBHO, TIACHBHUM JIETIOBAFHEM.

O30MIFHOCT TIPETHE CE OBJIE MOojIpa3yMeBa, Oyayhu 1a je To KOHCTUTYTHBHHU
eJIEMEHT OIIITET KPUBHYHOIPABHOT TIojMa npeTme. [Ipemaa je 3amuciuBa curya-
[IMja J]a HeKO MPETU MaluM, OE3HAYajHUM 3JI0M y OJHOCY Ha OHO IITO YKEJH Jia Mo-
CTUTHE U JIa je, THME, OCTBapeHO Ouhie KpUBHYHOT Jiena, Tajia Ou ce HacTala CUTya-
11Mja Ipe MOIVIa TYMAuYMTH Ko HENOA00aH MOKYIIAj KOjH Hije HH KaXKHHUB."

[NomyT pemiema y puMCKOM IpaBy, HAlll 3aKOHOJIaBall U OBJIC WHCUCTHPA
Ha IMOCceOHNM OOIUITIMa TIPUHY/IE, KOjU W3a3UBajy KOJ OomTeheHOT JINIa OIpaB-
nmaH ocehaj cTpaxa, a IpencTaBabajy KBATH(PUKOBAHE OOIHKE OBOT KPUBUIHOT
nena:

“Ko deno u3z ciuasa 1. 06807 unana yyunu Ha ceupeil HA4uH UIU UpeitirtboMm
YOUCieom unu WHewKom ierecHoM Ho8peoom uiu omMuyom, KasHuhe ce 3a-
weopom 00 wieciti meceyu 00 iieill I00UuHaA.

Axo je ycneo oena u3 ciiasa 1. u 2. 060oi unana Hacidyiuia iwewika iene-
CHa tlospeda unu opyie wiewike ocieouye, yuunuiay he ce KaHuitiu 3aiiOpom
00 jeoHe 00 Oeceill I00uHa.

Axo je ycneo oena uz ciasa 1. u 2. 0601 unana HACHYUUIQ CMpili Upuryhe-
HOT IUYA UL je 0eno u3epuieHo o0 ciipare opianusosane ipyie, yuunuiay he ce
KasHuiliy 3aiieopom 00 ipu 0o déanaecii ioduna.

W3 HaBeneHOr ce MOXKE 3aKJbYUHTH Ja je KBaIM(HUKOBAHU OOJHK IMpETHa
YOHCTBOM, TEIIKOM TEIECHOM MOBPEIOM MM OTMHIIOM, MM Kaja je Je710 yuu-
ICHO Ha CBHpEN HaunH. Texn oONMK MOCTOjU Kana je, yciem OBOT Jelia, HACTy-
MuJia TellKa TeJIECHA MOBpeAa WIM JApYyre TEUIKe MOCIEAUIE, a HajTeXH OOJIMK
T0/Ipa3yMeBa HACTYNAke CMPTH WITH j& ICJI0 YIHESEHO Y OPTraHH30BaHOj TPyIH.”

8734 cBpIIEHO [ENMO HUje HEOMXOHO Aa JHIE, IPEMa KOME Ce CHIA HIH 030MIbHA TPETHa
MpUMeRYje, 10 Kpaja I0BpIIM OHO Ha IITa ce MpuHyhaBa, TOBOJBHO je Aa je Ty paamy 3arouelno,
3. CrojanoBuh, Komenitiap Kpusuunor saxonuxa, beorpax 2006, 373.

$8K3PC, un. 112, ct. 12.

¥IIpema Crojanosuhy, Tama 6u qomUIa y 063Mp M NPHMEHA HECTHTYTA Je/Ia MAJIOT 3HAYaja,
npexasuhenor y wi. 18. K3PC, Crojanosuh, 374.

“K3PC, un. 135, c1. 2-4.

*'Baur kao mto To mpeaBHha M PUMCKO MPABO UMajyhi y BHAY IPETHY MO KHBOT, TEI0 HITH
cnobony nmuna: D. 4. 2. 3. 1 (Ulpianus libro 11 ad edictum), D. 4. 2. 7. 1 (Ulpianus libro 11 ad
edictum), D. 4. 2. 8. 1 (Ulpianus libro 11 ad edictum)

%2 Crojanouh, 374. JacHo je ma, Gyayhu 1a ce MpHHY/IA jaBiba KA0 pajiiba H3BPIICH-A HI3A
JPYTUX KPUBHYHHX Jielia, OBJIE M0jaBJbyje MPUBUIHU HICATHU CTHIA], H TO, OIIPEe/iesbyje ce Tpo-
¢ecop Crojanosuh, mo ocHoBy cnenujanutera, Crojanosuh, 375.
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5. 3AKJbYYHAK

Buspueo je aa je Hai 3akoHojaBal y cdepu MPUBATHOT U jJaBHOT MpaBa
HEIBOCMHUCIICHO OIpeieJbeH Jla OAITHHU pe3yaTare 10 KOjUX je JOIITIO PUM-
CKO TIpaBO y TOTJIey MpaBHOT ypehema nHcTuTyTa IprHyte. HauuH Ha koju cy
MOCTaBJbCHU YCIOBU WHKPUMHUHALIMjE, NeUHHCAE HAPOUYHUTO ONPABAAHOT
CTpaxa Kao jeJHOT O] KJbYYHHX YCJIOBa, HETOCPEIHOCT, Y3POUHO-NIOCIEINYHA
Be3a u3Mel)y palme MTeTHUKa U omTeheHoT, IPOTHBIIPABHOCT JIENOBaka, MOI-
jeHaKO WHKPUMUHHCAHE KOMHCUBHA M OMHCUBHA Pajiiba YYMHHOLA JIENa, Te
YHaIpe yCTaHOBJbEHU MHCTPYMEHTH 3allTUTE, Y 3HATHO] MEPU KOPECIIOHINpa-
Jy ca pememuMa pUMCKe jypHUCIIPYICHIIH]e.

CaBpemena nomaha JeTHCIaTHBA CIEAN PHUMCKY AyalHy MPUPOAY HPUHY-
ne. Kao mro je y puMcKoM mpaBy IpUHY/a MaHa BOJbE U OCHOB PYILJBUBOCTH
yroBopa ca jeAHe CTpaHe, OIHOCHO NPETOPCKU JACIMKT, 3aliTHheH MoceOHUM
MIPOLIECHUM CpPEJICTBUMA ca JIpyre CTpaHe, Tako je y caBpeMeHoM nomahem
[IPaBHOM CHCTEMY OBaj MHCTHUTYT AeUHICAH y chepr MPUBATHOT U jaBHOT TIpa-
Ba, KA0 MaHa BOJbE€ W KA0 KPHUBHYHO A€J0. | 0TOBO Cy MAEGHTHYHM YCJIOBHU TO-
CTOjara OBOT MHCTHTYTA Ka0 M Y pUMCKOM TPaBy, AYTHM PEIUIHPAHEM pelie-
Bba PUMCKHUX JypUCTIpy/I€HATa, Ol KOjHX Cy OHa, OJIMYeHa y MOJAEpPHHUM TpaljaH-
CKUM KojauduKalmjama, ocay)ujia kao u3Bop qomahem 3akonozasiy. lltasu-
e, y HacTojalbMMa Ja ypeau NpaBHH OKBHP 3aIUTHTE MOTPOMIAYa y MOTJIEAY
T3B. HACPTJHPMBOT MOCJIOBamka, JoMalil 3aKOHOJaBaIl ce U y JeQHHUCAKY yCIIo-
Ba, MEXaHM3aMa 3allTUTe U 00MMa MpaBa MoTpoliaya, y Hajsehoj Mepu mociy-
KHO IOMallajuMa pUMCKe KJIaCHYHE jYPUCIIPYACHIM]E U PELUIUPAaHUX PelIeHha
y Hawem 300.

VYocranowMm, caBpeMmeHo goMahe MpaBo je UMasio HajOOTaTHjy PU3HHILY HC-
TaHYaHHUX PelIela PUMCKOT TpaBa mpel coooM. Tako HU HalleM 3aKOHOJIABILY,
YUHU ce, HHje OWJIO TEIIKO Ja, penuiupajyhn 60rarcTBO Tpamuildje pUMCKOT
IpaBa, CTBOPH KOXEPEHTaH, 320KPYKEH W JIOTMYaH CHUCTEM INpaBHOT ypehema
npunyae. YuHuM ce 1a 4yak HHMje UMao HU ITa moceOHO HOBO Ja aojaa. Ha oBom
ce HeMpecyLUIHOM M3BOPHIITY YBEK MOXKE 3aXBaTUTH OucTpa Boaa. IloTpedHo je
caMo MaJio aKaJIeMCKe Kypakl U CIIPEMHOCTH Jia C€ TOIITYje Tpaaullrja Ha KO-
jOj MOYKMBA YUTAB MPABH CUCTEM caBpeMeHe Erporie.
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Praetor does not Protect Cowards: about the dual Character
of Duress in the Roman and Modern Domestic Law

Abstract: It has not been written much about duress on the national level,
which, in our legal system is the institution of private and public law, as defined
by the Law of Obligations and the Criminal Code of the Republic of Serbia. The
subject of this paper is an attempt to highlight and analyze one of the controver-
sial legal institutions normatively, relying on a philological analysis of texts, hi-
storical legal, comparative and socio-political.

In addition, the basic intention of the author is twofold.

First, the tendency is to present in detail the origin and development of this
legal institution in the Roman law, with the necessary emphasis on the socio-po-
litical circumstances that led to it. In the following analysis, the author tackles
the issue of consensus, as a fundamental element for the development of con-
tracts and relationships between inside and declared will, criticizing the domi-
nant position in the Roman studies that in classical Roman law prevailed the
principle coactus voluit tamen voluit.

At the same time, special attention is paid to the conditions under which
the injured party may use protection instruments. In this context, he insists on
objectified role of fear as one of the most important conditions for the existence
of duress and offers arguments supporting the thesis that the Roman law al-
ready established the principle of a reasonable fear that the modern law consi-
stently adopted.

The author tries to point out the relationship of mechanisms of protection
against duress in the Roman law, noting the argument that the restitution and
statement of claim did not function separately, but that the statement of claim
had restitution role.

Second, in the normative analysis of the legal duress institution in contem-
porary domestic law, the author tries to draw a line between the solution of the
Roman jurisprudence and national legislators, pointing out the numerous and
visible examples of this reception. At the same time the dual character is hig-
hlighted of duress, in the Roman law as shortcomings of will and private prae-
torian tort, and in domestic as public law and private law institution.
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It is in essence another contribution to the author’s tendency to observe

the Roman law as alive, dynamic and current system that in the modern efforts
of harmonization of the EU legal system may be used worthily.

Key words: Duress. - Fear. - Roman law. - The Law of Obligations. - Cri-
minal Code of the Republic of Serbia.
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