VIIK 347.68(363.4/.5)
CERIF: $130, H300

Mp Munom Craukosuh”

ITPABHA ITPUPOJA ADATOMMUIE

Aymop y unauxy ananusupa agpamomujy, npasHu nocao 3a ciyuaj cumpmu @pa-
Haxa, Koju ce y 1umepamypu cmMampa 3a4emkom mecmamenma koo cmapux I epmana,
anu u KOpeHom y2080pa 0 HACAehusary HOpMUpAHUX y 6eNuUKUM 2palaHcKonpasHum
Koougukayujama. Lum pada je 0a ce kpos ananuszy npasue npupode agpamomuje
ucnuma mayHoCm 08e OCHOB8He Xunomese u 0a ce 0a 002080p HA NUMAIbe 0d U CY
V YHOpEeOHO] NpasHoj mpaouyuju e8eHmyaiHo NOCMOjanu NPAeHU NOCIO8U KOju CY
Hacmanu npe agamomuje u Koju ce makohe Mo2y cMampamu 3a4eyuma y2080pHo2
Hacnehusarwa.

Y npeom deny paoa aymop xoncmamyje 0a cy OpyumeeHo-eKOHOMCKe Npu-
JuKe, KYImypHa u npasua ceecm cmapux I'epyana oukmupane Hy’*CHOCH CIéapared
Opyeauujux npagHux noci08a Kojuma Ou ce pacnonazano 3a Ciyuaj CMpmu, jep osu
Hapoou Hucy nosuasanu 3asewmarve. Ilomom ananusupa Hawun Ha Koju ce npeody3u-
mana agpamomuja y Canujckom u 'y Punyapckom 3aKoHUKy, ykasyje Ha caudnocmu u
paznuke osoz uncmumyma ko0 Canujckux u Punyapckux @panaka u npezenmyje paz-
Judume meopuje Kojuma ce objaurbasa npasHa npUpooa 0802 UHCMUMyma.

Aymop 3axmyuyje oa ce aghamomuja modice cMampamu KOpeHOM Y2080pHO2
Haciehusara y Hajuupem cCMUCy, any He U yeoeopa 0 Haciehueary y CMUcty y Kome
UxX NosHajy cagpemena npasa, kao u 0a 0éa KoHcmamayuja modgice 0a Oyoe mavHa
Camo 3a 2epMAaHcKa npasd, anu He U 3a NPAasHy Yusuiuzayujy yonuime.

Kibyune peun: Agamomuja. — Tecmamenm mancipatio familiae. — I'epmarcko npa-
60. — Yeosop o nacnehusaryy.

1. YBO/

Pumckn nctopruap Tamur je, mumyhu y 1. Beky H. e. o 'epmannma
¢ KojuMa cy Pumibanu Beh yBenmMKo paroBasiv, ONMCHBAO Pa3HOBPCHE, 3a

Aytop je acucreHnt IIpaBHOr Qakynrera YHuBepsutera y beorpamy, milos.
stankovic@ius.bg.ac.rs
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WBera HeoOMYHe o0HMYaje KONl THX BapBapcKux ruieMeHa. To je Owio on
BUILIECTPYKE KOPUCTH, jep je jeaH Bek mpe mera Llesap Takohe onmcusao
*uBOT ['epmana y cBome neny o ['anckum patoBuma (De bello Gallico),
xBaseh” ce CBOjUM ycriecMMa y CykoOMMa ca muMa. Tako je maHac
Moryhe yropehuBaTtu pasiuke Koje cy ce JOoroausie TOKOM jeqHor croneha
pa3BHUTKa OBOT BapBapckor apymrsa. M jeman m apyru, a Hapouurto Ta-
uT OMo, je 3auyheH mro cy ce oOWvaju TepMaHCKUX Hapojaa Yy MaTepuju
HaciehuBama TOJIMKO Pa3IMKOBAIM Ol PUMCKUX HACJIEIHOIPABHHX Ipa-
BUJIA, @ TIOTOTOBO 300T YMIGEHHIIE LITO OHH HHUCY TTO3HABAJIN TECTAMEHT,
Koju je 3a PuMmibane O6Wo jemHa crapa, CKOpoO HCKOHCKAa HHCTUTYIHMja 1 0e3
KOje ce CKOpO HHje MOrao 3aMHCIHTH O[uia3ak ¢ oBora cera.! Ce 110
MOYEeTKa MOTIyHHUje peleNnje PUMCKOT IpaBa y TepMaHCKHM 3eMJbaMa
Ce YaK cMaTpaso Jia Ce TeCTAMEHTOM IUTETH MOoJ0XkKajy Hacnequuka.” To
je Owna mocieamua MOTIYHO Apyraduje CTPYyKType MOPOIHIIE KOA OBHX
Hapoza y OHOCY Ha OHY Koja je mocrojana y Pumy, a xoja ce 3acHuBana
Ha COJMAAPHOCTH W JEHAKOCTU CBUX HHCHUX WIAHOBA KOje je IOBE3H-
BaJIO KPBHO cpoxctBo. Vctuna, u xox ['epmaHa je MOCTOjao MOPOANYHH
CTapeuIrnHa KOju je BPIIHO mundium Hall CBOjUM WIAHOBHMA, ajlkl OH 3a
Pas3MKy Ol PUMCKOT pater familias-a Huje OMO BIIACHUK MOPOJUYHUX JI0-
Oapa, Beh je mUMa caMoO MPUBPEMEHO YIPaBJhao y HAjOOJBEM HHTEpECY
CBHX, jep Cy MOpoAWYHa J00pa MpHIajana CBUM 4WIAHOBHMA IOPOAMIIE
3ajenHo. Tako je W 3ajeqHHYKA BOJbA WIAHOBA MOPOIHIE ONpeesbuBaa
Ha4YMH CYKIECHje UMOBHHE y CIIy4ajy CMPTH JEIHOT OJ] HHX, IIa OTyAa
objammeme 300T yera HUje OMIIO MecTa 3aBelITamy, Ka0 aKTy UHAWBHIY-
aJyHe BOJbe, HeMoryhiem 6e3 mocrojama NpUBaTHE CBOjUHE.>

MehyTum, Kazna je y TepMaHCKy IUIEMEHCKY 3ajelHUILy MOCTEIeHO
novesa Aa MpoAUpe MpHBaTHAa CBOjUHA, MPaBO Ja CE HOME PacIoiaxke
post mortem 6uno je uckipydeno. M to je Owia mocienuua crenuduy-
HOCTH Koje ynosHajemo 3axBasbyjyhu Llesapy u Tamuty. Haume, oBu Ha-
poau cy, 3a pa3nuKky on Pumibana, BepoBaiM na cMphy jemHor iuma He
camo LITO TpecTajy Herosa mpaBa Ha cTBapuMa, Beh u merosa Bosba y

" Jep, Beh ox 3akona 12 TaGmuma MOTy ce IPATHTH KOPEHH TECTAMEHTA y Pa3iit-

quTuM obnmumma (Bua. Jparomup Crojuesuh, [lopexno u ¢yynxkyuja mecmamenma calatis
comitiis, beorpan 1949 (nokropcka aucepranuja, JakTHiIOrpadHcaHo), a yMpeTH 0e3 Te-
CTaMEHTa je MPEACTaB/baNO jeaHy o Hajropux kieTBu mely Pumubanuma. Kom Tamura
quTamo: ,,MelhyTum, y cBakora cy HacICIHUIN M CIEAOCHHIM BIIACTHTA Jela, M He Ipa-
BU CE HHKAKBO 3aBellTame. AKO HeMa Jere, nMame Hacielyjy Hajupe Opaha, ctpuuesw,
yjauu“, Publije Kornelije Tacit, Germanija — Agrikola — Razgovor o govornicima, prevod,
beleske i pogovor Darinka Neveni¢-Grabovac, Beograd 1969, 13.

2 Cpbhan Ulapkuh, Onwma ucmopuja Oopoicase u npasa, Beorpax 1999, 172;
Charles Lefebvre, Cours de doctorat sur L histoire de droit civil francais, L’ancien droit
des successions — premiére partie, Paris 1912, 19.

3 Pierre-Clément Timbal, Droit romain et ancient droit francais, Régimes

matrimoniaux, Successions — Libéralités, Paris 1960 (Dalloz), 150; M. G. Lepointe, Les
successions dans ’ancien droit, Paris 1936, 72.
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HOIJIely THX CTBapH, ra OW IO HHUXOBUM CXBaTambHMa OWIIO HEMPHPO.-
HO Ty BOJbY J[aJb€ CJICAUTU U MOCTYyMNaTH 1o 10j.* OACyCcTBO TecTaMeHTa
Kao jeHOCTpaHe W3jaBe BOJhE KOJOM C€ pacHojiake CBOjOM HMOBHHOM
3a Clly4aj CMpPTH ITIOCIIeIIA je JBa OMIITHja NMpaBHA M >KUBOTHA IPHH-
uIa 1moj KojuMma cy wusenu [epmanu. [IpBu pasnor je cBakako KoJek-
THUBHCTHYKH CTWJI JKHBOTa, NpuBpehiBama M CBOJUHCKMX oBnamhema,
300T Yera ¥ MHOTH JPYT'H HAPOIY KOjU Cy JKUBEIH y TaKBUM MM CIINY-
HUM 3ajeqannama (Hmp. Crapra) He TO3Hajy TecTameHT. Moxkna je jorr
3Ha4YajHUjH Pa3JIor PE3epPBHCAHOCT MpeMa MOryhHOCTH Ja, Kako TO KaKe
XKupojun Ilepuh, ,maeje W MEHTaTUTET MPTBHX IPOHM3BOJAC MNPABHO
JIejCTBO™, OTHOCHO TpeMa ,,IpU3Hamky Ja cMphy He mpecTaje cBe MITO je
y 4oBeKy“.’MeljyTuM, MOCTeNneH! MpoJop MPHUBATHE CBOJUHE M MCHAHE
JPYIITBEHOT MEHTAJUTETa IMOCTENEHO je HaMeTao HYXHOCT Ja ce Ha
jenan ypeheH u yHanpes npeIBul)eH HauWH WITaK OMOTYhW MpUHaIHUIN-
Ma KOJICKTHBA JIa CBOjOM BOJHOM OIIpe/iesie HauMH Ha Koju he mpeHOoCHTH
CBOjy MIMOBHHY Ha moTome rerepanuje. To he kox ['epmana n3pomutu He
caMo moceOHe TpaBHE MOCIOBE MOCPEICTBOM Kojux he ocTBapmBaTh oBe
nubeBe, Beh he yrunaru u Ha BUXOBY 0COOEHY MpaBHY IPHPOLY.

2. YTOBOPHO HACIJIIEBUBAIE KAO ITPETEYHA
3ABEIHITAJHOI' HACJIEBMBAIbA

Hacranak yroBopa o HaciehuBamy ce y JauTepaTypu IO IIPABUILY
Be3yje 3a CpellOBEKOBHA T€pPMaHCKa MpaBa, a IPU TOM CE MPBEHCTBEHO
nMajy Ha yMy (panauka adaromuja (affatomia) u naHT0OapICKA THHKC
(thinx). OBe ycTraHOBe Ccy ce Hajupe mojaBwie y (panagkoMm CaiujckoM
3aKOHMKY (Koju je HacTtao modyeTkoMm VI Beka), a motom y PorapoBom
enaukty (TIPBOj MHCAHO] 30UpIH JTaHTO0apACKoT TpaBa u3 643. ). U mopen
oIpeheHux pasiMka, OBe ABE ycTaHOBE oMoryhasaje cy IPeHOC UMOBHHE
JIMIIMMA BaH Kpyra HaclieJIHUKa oJpeh)eHUX 3aKOHOM OJHOCHO OOMYajeM.
EBonynuja oBUX ycCTaHOBa KpeTana c€ O MHCTHTYTa MOPOJMYHOT IO
ycTaHoBa HacieqHor mpasa.® O Ta4HOCTH OBE TBPAEHE CBENOYH M TEKCT
Canumjckor 3akonuka. [lTopen unmana 59 kxojum je y 0BOj KomugHUKanuju
OWJI0 peryiucaHo 3aKOHCKO HaciehuBame, wiaH 46 KOjUM ce perysuiie

4 P, C. Timbal, 150.

> K. Ilepuh, Le Mysticisme dans le Doit de succession, Revue Generale du Droit,
de la Legislation et de la Jurisprudence, t XXXXIX, Paris 1925, 40/44, 105-111, naBene-
Ho npema: OnuBep Autuh, Hacreono npaso, beorpan 2008, 26, . 32.

6 Jledebp (Lefebvre) je w3puunr ma xopene ['institution contractuelle (yrosop-
HOT' ofpehuBama HaclenHHKa Y (paHIlyCKOM IMpaBy M YOIIUTe y TpaljaHcKuM mpaBUMa
HacTajaluM 1o y3opy Ha HamosneoHoB konmekc) Tpeba TpaKHTH y (paHadkoj adaTtoMuju
n nanrobapackoM tuHkcy. C. Lefebvre, 155-156. Cimuno: Piero Balestra, Del Contratto
successorio di vitalizio, Lugano 1929, 10-11.
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WHCTUTYT adaroMuje MOYHILE pednMa: ,,pu onpehuBamy HACIEIHUKA
(adbatomujn)...“.” JlasbM TEKCT jaCHO yKa3yje Ja je 0Baj HHCTUTYT MMao 3a
Wb J1a CE BhUME 32 HAcJIEAHUKA OpeId M HEKO APYro JIMIE BaH Kpyra
3aKOHCKUX HaclemHuka. [1omTo je cacBUM OYMIVICTHO Jia OBa yCTaHOBA
HEMa KapakTep TeCTaMeHTa, 0CTaje moTpeda ga ce yTBpAM MpaBHA MPUPO-
Ja ajaroMmuje, Ka0 HHCTUTYTa KOJUM ce Yy MPaKCH BOJbHO pacmnopeluBana
3a0CTAaBIITHHA 32 CIIy4aj CMpPTH?

VY nuTeparypu ce 4ecTo ykasyje Aa ce MOKIOHHM (YIIIaBHOM YHH-CHU
LIPKBH) U YTOBOp O HaciehuBamy, KA0 U MHCTUTYTH U3 KOjUX CE Pa3BHO,
TPETUpajy camMo Kao Mpejia3Ha UCTOPHjCKO-TIpaBHa (paza Ka MpUMEHH Te-
CTaMEHTa y CPeIhOBEKOBHOM repMaHckoM mpay.! OBakaB cTaB je y ca-
IIACHOCTH € Pa3BOjeM KpO3 KOjH Cy MPETXOMHO MpOIUIa MpaBa CTapor
WCTOKa ¥ PUMCKO NPaBo, ajid Koju he kacHuje OUTH YOUJbHB U Y CPIICKOM
CpeAmOBEKOBHOM TpaBy. OH ce omiefa y YHMILCHHLHU Ja je YrOBOPHO
olpehuBame HAClIEIHUKA Y HAjIIMPEM CMHUCIY pEYd 3aucTa I/ICTopI/I_]CKI/I
MPETXOANIO MMEHOBAabY HACIEAHNKA Y (POPMHU jeTHOCTpaHE U3jaBe BOJbE.
MehyTuMm, ma 11 je TO TOBOJBHO Ja OW ce PEKNIOo J1a Cy KOpEeHH yroBopa
0 HaciehuBamy y CMHUCIY Y KOME WX IO3HAjy caBpeMeHa IpaBa HHUKIU
0amr y cpenmOBEKOBHMM T'€pPMAHCKHM MpaBHUMa, OTHOCHO Y YCTaHOBH
agaromuje?

3. ADATOMUIJA

3.1. Adaromuja y CanamjckoM 3aKOHUKY

Adaromuja je TIpaBHM MOCAa0 KOJHM j€ jeAHO JIUIE MPEHOCHIIO 3a
JKUBOTA Ha JAPYro JIMILE CBOjy LEIOKYITHY MMOBMHY WM jeJaH HEeH 0.
Cgeuana Qopma Kojy je moapaszymenana adaTromMuja cacrojaja ce U3 TpU
¢aze. Y npBoj OM ocTaBHiAll HA HAPOTHOM CYAYy, HA POUYMINTY Y TIPUCY-
CTBY TPH CBEIOKa M Cy[auje TyHTHWHA (thunginus) WIA HEHTYpUOHA, KOjU
OU ce I10jaBJEMBAIINA Ca IIITHTOM, Y jJETHOM CHMOOIMYKOM ITOCTYTKY TIpe-
HocHo 100pa Ha mocpenHuka.” dopma ce cacrojaia y TOMe MITO OU TO

7 OBze mpeys3MMaMo TIPEBOJ Ha HAILI je3HK Koju cy mami Ilyxan n Mukynanapa,

y3 caB pU3UK KOjH TO moxpasymeBa. Ho, momro cy y muramy H00pH 3HAIIM PHUMCKOT
IpaBa ¥ TEPMHHOJIOTH]E, OCJIOHAIl HAa FUXOB IPEBOJ] OBOT 3aKOHMKA C JIATHHCKOT je3MKa,
Ha KOME je 3aKOHHK M OMO HamucaH, je IpuXBarTjbuB. Mmak, Ha OBOM MeECTy c€ yodaBa
YHILCHHULA J1a IPEBOIMONY Y CTBapH 00jalllbaBajy ped ,.apaToMuja““ Ha CBOj HAa4MH, a y
OpHTHHAJy CTOjH caMo Taj mojaM (6e3 mojammema), Canujcku 3axon, npesenn Mo Ily-
xaH 1 Hukona Mukynanzapa, penurosao Jakos bymbep, beorpax 1951, 71-73, 93-95.

8 C. llapkuh, 172.

°  OBaj mMOCPEHIK (C KOJHM JIAIIE KOje je PACIIONAraio HMOBHHOM HHje CMEIo 1a

Oyze y cpozcTBy) he kacHUje OUTH Ha3MBaH UMEHOM Salmann, a 0Baj (HOPMATHHU MOCTYTAK
IpeHoca UMOBHHE festuca in laisum jacta, Marc Péter, Etude sur le pacte successoral,
these de doctorat présentée a la Faculté de droit Université de Geneve, Geneve 1897, 17.
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JIMIe, Ka0 Jia TPEHOCH CBOjUHY, 0allasio TPaHdYHIly Y KPUJIO MOCPETHU-
Ky ozapehyjyhu kojy UMOBHHY, y KOM JIelTy W KOM JIAIYy WM JTUIMMA T10-
cpenHUK Tpeba nasbe aa je mpenece. [loroM je HacTynama apyra dasa.
[Mocpenuuk O 3aCHMBAO 3ajeJHHILY )KHBOTA Ca OCTABHOIIEM Y H-ETOBO]
Kyhu ¥ mpen TpOjuIlOM WIIM BHUIIE TOCTH]Y Paciojiarao moBepeHOM UMO-
BHHOM, a TIOTOM CBE TO YMHHUO M TIpe] cBeJonnMa. 3aTuM Ou OMO JyKaH
Ja y pOKy on aBaHaecT Mmecenu'® mpea KpasbeBUM CYIOM HJIH Y TIPHCY-
CTBY CaMoOT KpaJba U TPH CBEJOKA, OAIlM TPAHUYUIly y KPHUJIO JTHIMMA Koja
cy onpeheHa 3a HACJICIHUKE U MPEHECE UM UMOBHHY Y Cpa3Mepu Kojy je
OZIPEIMO TPBH MPEHOCUIIAL, OJHOCHO ocraBmiall.!! OBa COJEMHUTETHA
dbopma mpencTaBsbana je rapaniujy na he ce moctuhm xejbeHU ePeKTH,
anu je o0aBe3nBaja OCTaBHOIIA /1a OMaX MpeHece Jo0pa y pyke mocpes-
HHKa Kora je omabpao.!? Jlakie, paauio ce 0 MpaBHOM IOCIY inter vivos.
Ako OM HEKO OCIIOpHO OBaKBO paclojiarame, 3afaTak TpU CBEIIOKa KOjU
Cy MPHUCYCTBOBAJIHM POYMILTY MpPEA TYHTMHOM MU LEHTYPHOHOM OHO je
Jla TIOTBpJIC M TOHOBE J1a Cy BHUJENHU KOje je JIUIEe MPEeHEeI0 UMOBHHY Ha
KOT TTOCPE/IHUKA U KaKO je JIajhe HAJOKHIIO J]a C€ Ta IMOBHHA PACIIOJIEIIH.
3arum cy cneneha Tpu cBemoka Mopaia Jia MOTBpAE Nia je MOCPEAHUK Y
yije je Kpuiio OadeHa rpaHJuIla 3arcTta OopaBuo y Kyhu Juia koje je pac-
1oJjarajio IMOBHHOM U J1a j€ TaMO CaKylHo TPOje WM BHIIE TOCTH]y KOje
j€ TOYacTHO KallloM M Jia Cy TOTOM IMPHU3BAIM CBEIOKE, 1a OM Ha Kpajy
nocyemka TPH CBENOKA Jialia MOTBPAY Jia je MOCPETHUK KOJH je& TIPUMHO
MMOBHHY, Ha KpaJbeBOM CYIy WJIHM Tpel KpaJbeM ,,Ty UMOBHHY jaBHO U
npen CBMMa 0aIo y KpUao OHUMa KOjU Cy MMEHOBAHH 3a HACJIEIHHKE. '

Nako Canujcku 3aKOHUK HUIITA HE TOBOPH O TOME KakBa je Tpeba-
7o na Oynme mpaBHa MpUpoja ojHoca m3Mely ocTaBHOlla U HACIIETHUKA,
u3miena aa ¢y ce aparoMHjoM CIY)KWIH CaMO TPUIaTHUIN POJOBCKO-
IUVICMEHCKE apHCTOKpATHje M TO MO YCJIOBOM Ja HHCY MManu aere.'*
Hacnemauk oxpehen adaromujom mpey3mmao je cBa mpaBa Ha Haciehe
Koja OM WHaue MpHIaaana OCTABHOYCBOM OHONIONMIKOM CHHY.!> TakBom

VY npxaeu Kapna Benukor opiamheHo JHIle Koje je y4eCTBOBAIO Y OBOM (hopMaiHOM
MOCTYIIKY ce 3Balio missus dominicus. E. Glasson, Le droit de succession dans les lois
Barbares, Paris 1886, 43.

10y paymu ce mo jexHOM cxBaramy 0Baj POK O ABAHACCT MECELH PAadyHAO O
TpeHyTKa CMPTH JIHIa Koje je adaToMujoM pacrojarayio, a mo APYroM, TO je OHO pok
u3Mely npenysuMarma J1Be cBeyaHe GpopMe NMpeHoLIeHha MIMOBHHE HajIpe Ha MOCPEIHUKA,
a oHna u Ha HacnenHuka. M. G. Lepointe (1936), 66.

1 Cammjekn 3axon, 71-73.

12 p.C. Timbal, 153; Srdan Sarki¢, Dragoljub Popovié, Veliki pravni sistemi i
kodifikacije, Beograd 1993, 54; C. lllapkuh, 134.

13 Canujcku 3akoH, 73.

14 Jacques Chomilier, Adoption: un lien pour la vie, Marseille 2009, 17; E.
Glasson, 42.

15 Emmanuelle Santinelli, Continuité ou rupture? L’adoption dans le droit
mérovingien, Médiévales 35/1998, 11.
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3aKJbYUKY HJIE y IPUIIOT U MaKJ/bHBa aHaIM3a cBedaHe Gopme y Kojoj ce
MPEHOCUIIa CBOjUHA y TIOCTYIKY adaromuje.

Haxo y nurepaTypy HUCMO HauIIUIM Ha 00jalllbebe 3aliTO Ce CHM-
OONMMYKM MPEHOC MpaBa CBOjUHE Ha HacJeJHHKa 00aBibao Oam Oaunamem
TpaHYMIle Y KPWIO, YHHHA ce aa je Moryhe yuumHUTH Oap TOKyIIaj naa
ce PEeKOHCTpYHIIe 3Hayaj OBakBOI 4MHA. Kako ce rpaHa HajgoBe3yje Ha
cTabiio, a OHO Ha KOPEH, TAKO je W HEeH IMPEHOC MeTadOpUIKA MMao Ja
03Ha4M JIBOCTPYKHM KOHTHHYHTET, KOHTHHYHTET UMOBUHE M KOHTHHYU-
TeT mopoauie. Y BpeMe KaJia 3ajeJHHYKa CBOjUHA MOJAKO YCTyNa Me-
CTO MHAMBUIYaJlHO]j, IPUBAaTHO] CBOjUHH, cehame Ha HU3 Mpelgaka KOoju
Cy JONpHHENH HCHOM CTBapamwy M O4YyBamy jOII YBEK je CBeke. A
KaKo OCTaBHJIAIl HEMa COIICTBEHOT IIOTOMCTBA, IPAHYMIIA KOjJy MPEHOCH
cMOOJTH3yje He caMo J1a ce y HErOBUM pyKaMma Haja3d W3JaHaK WU JIe0
MOpPOAMYHE CBOjuHE, Beh M &la je oHaj Ha Kora ce rpaHyHIla MPEHOCH,
o] caja Takohe 0OcTaBMOYEB M3aHAK, OJHOCHO J]a jé OH HaKOH yCBOjeHa
weroB notomak. [pyra ¢asza adaromuje Takohe gaje OCHOB 3a TyMaueHme
Jla je y HaKHaay 3a MMOBHHY KOja Ce NPEHOCWIA Ha Hbera, HAaCIeIHUK
mpey3umMao Opury o Kyhu cBOT ,,011a yCBOjUOIA™, OAHOCHO Takol)e cuMO0-
JWYKY TIpey3uMao yiory momahnHa kyhe TmMe mTo OM cadekao rocTe u
HOCITYKHO UX KaroMm.'¢ theros GopaBak y kyhu Jiiia Koje je pacronaraio
MMOBHHOM CITy’KHO j€ TOME J1a HacleIHUK AeMOHCTpupa Tpehum muimuma
cBoje creueHo mpaso.!” Ilocpenuuk je mocrajao camo (DHUKTHBHH Blac-
HHK Ha MpeHeCceHNM 1o0prMa. Mako je Ha mHMa MMao JpKaBUHY, IPABO
TUIOIOYKHBaka OCTAjalio je MPEHOCHOIy, OMHOCHO Oymyhem ocTaBHOILy.
MelhyTtum, yimora nocpeaHnka Ouia je HyXHa jep cy [epmanu mo3HaBain
camo TpaBHE MociioBe Mehy KMBHMa, OHOCHO OHMJIM Cy UM HEIO3HATH
MOAANUTETH (HOP. POK) KOjuMa O HKUXOBa MpaBHA /IjCTBa MOJU(HUKOBa-
JM ¥ BE3aJd 3a TPEHyTaK cMpTH. 'S

O6nuk adaromuje npeasulen CannjcKuM 3aKOHUKOM MTPEACTaBIbA0
je u3miena Kpaj HEHOT EBONYTMBHOT IIyTa, jep C€ YCTaJbHBameM
CBOJUHCKHMX IIpaBa Ha HEMOKPETHOCTHMA U CIA0JheHeM KOJEKTHBUCTUY-
KOT JyXa M3ry0mia u mpBoouTHO mocTojeha morpeda ydemnrha u carracHo-
CTH IIMpE 3aje[HUIC Y BEHOM Tpely3uMamy, Beh je 3a mbeHy IMyHOBaX-
HOCT OWJIO JIOBOJBHO Jia OyJe 3akibydeHa anfe regem. Joll jenaH JioKa3s
cnabibema GpopManniiMa O1o je U Taj mTo adaTroMuja HUje MOpaia HyKHO
Jla TIPE/ICTaBJba OCHOB KOJUM C€ pacriojiarajio IeJIOM UMOBHHOM, Beh ce
BPEMEHOM MOIJIO PacIoiiaraTé U CaMo jeIHUM EbeHHM JeJIoM. '

16 Ibid.
17" M. G. Lepointe (1936), 65.

18 Frédéric Peltier, G. H. Bousquet, Les successions agnatiques mitigées, Paris
1935, 69-70.

19 p Balestra, 13-14.
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3.2. Adaromuja y PunyapckoMm 3aKOHUKY

Adaromuja je y wi. 48 u 49 Pumyapckor 3akoHHKa Ouiia perysiu-
caHa MHOro enactuyHHje Hero y CanujckoM 3akoHUKY. M3miena na mon
YTHLAjeM PUMCKOT IpaBa HeHa (opMa HHje OMja Tako KOMILIMKOBAaHA
Kao oHa Kojy cy mpumemuBaau Camujckun ®Ppannu. OHa ce cacTojana y
TOME IITO je JuIle (MyIIKapal WIH JKeHa) Koje HHje UMall0 HH MYIIKOT
HH JKEHCKOT' TIOTOMCTBA MMAJIO NPaBo J1a y MPUCYCTBY Kpajba U CBENOKA,
0e3 yuemhia MOCpeHUKA, YCBOJH HEKO IPYro JIMIIE U3 BEOMa INHPOKOT
Kpyra MOTEHILMjaIHUX YCBOjeHUKa (pOIuTesba, CYNpYKHUKA, OMIIO KOje
tpehe smne) u npexa My n00pa ¥ To y nucaHoj GopMu WU Y GopMH
per traditionem. VInax, YnmeHUIA J]a Ce TTPUMEHkUBajia caMo ako Oynyhu
OCTaBHWJIAIl KOjU je TpeAay3uMao adaTomMujy He OM WMao OHMOIOIIKO TIO-
TOMCTBO, 3HauWja je Aa ce adaromMHuja packmmaia (Kao M yCBOjCHE KOI
Jlanrobapaa) ako OM HakoH HEHOT TIpeay3uMama Oyayhu ocrasmiial J0-
ouo cuna.?’ buio je ciaydajeBa v Kaja je aparoMuja npeay3umana u jia ou
ce ox Tpehux nuua cauyBao u 00e30e11o 1onokaj Jimia Koje je seh onno
YCBOjEHO M y uHjy KOpHCT ce Beh 1o0pourHo pacmomarano.’! OcraBuiaig
je cBe 10 CBOje cMpTH Ha A00prMa Koja cy Omia oOyxBaheHa adaromujom
3a/1p’kaBao MpaBo IUIONOYKMBamba, a HACJIEIHHUK j€ HA HUMa CTUIA0 CBa
CBOja TpaBa TEK TPEHYTKOM OCTaBHOUYeBe cMpTH. To 3HAuYW Jia je OH CBE
JI0O CMPTH OCTaBHOLIAa OMO caMO TMPEe3yMITHBHU HACJCTHHK, KOjH HHje
yXKHBAO HUILITA BUIIE 10 HACICIHY HaIy.>

[To MunBERY HEKHX ayTopa yroBop o adaromuju cy usmely cebde
MOTIIM Ja 3aKJbyde M CynpyXHUIM, onpehyjyhu jemHo apyro 3a pemm-
npovHe HacheaHuke.” MeljyTum, Ha/pKUBEIH CYNPYKHHK je Ha OBaj Ha-
YUH MOT'a0 J1a CTEKHE CaMO J0KHMBOTHO IUIO0YKUBAE HA 320CTaBIITHHH
yMpJior OpadHOr JIpyra, Koja je HaKOH H-ErOBe CMPTH IPHIIajana 3aKOH-
CKUM HacJeJHHLIUMA CYNPYKHUKA KOJH jeé YMpO Mpe mera (M3y3eTak cy
npencrasipane oapeade baBapckor 3akoHMKa MpeMa KOjuMa je yIOBHIA
HaciieuBaia 3a0CTaBIITHHY CBOT CYIpyra y CBOjHHY, aJlil IOJ yCIOBOM
Jla KaCHHUje He 3aKJby4yH HOBH Opak).>* OBa mpaBuiia, HHaue peoBHa Mehy
CYNpyXKHHIINMA, Mora ¢y y dopmu adaToMuje na TMpeaBuie W Ipyra
7M1, OAHOCHO JIa jeHO APYTO OApEe/e 3a HAaCJIeAHNUKa, anyu O Taja Owim
IyXKHU J1a YHecy U jeqHy QopmaiiHy oapendy kKojoM OW MpaBo HaIKUBE-
JIOT JIMIIA OTPAHUYMIIA CaMO Ha IUIOA0YKUBAbE. >

20 E. Santinelli, 12; C. Lefebvre, 156; F. Peltier, G. H. Bousquet, 70-71.
21 C. Lefebvre, 156.

22 M. G. Lepointe (1936), 66.

23 E. Glasson, 44; M. G. Lepointe (1936), 67.

24 E. Glasson, 44, du. 3; M. Péter, 19.

25 E. Glasson, 44.
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3.3. IlpaBHa npupona adaromuje

O ToMe KakBa je Omia mpaBHa mpupoaa adaroMuje y HaAyIHd CE HC-
KPHCTAIHNCAIO HEKOITMKO CXBaTamba.

IIpema mpBoM mieaumTy, adaroMuja je MMaja YroBOPHY MPaBHY
NPUPOAY, TPH YeMy Cy C€ MHUILBCHA Y OKBHPY OBOT IpaBLa Pa3iHKO-
Balla IpeMa TOME KOM YroBOpY je a(baTOMHja Ouna HajcauuHuja. JenHa
rpyna ayTopa cmarpana je Ja je oBaj MpaBHU MMOCA0 CTapUX Dpanaxa
Ha_]CHI/I‘IHI/I]I/I noxJiony. 1o munubemy Tumbana (7imbal) HaunH Ha KojH
je jemHo nwuie myTeM adaromuje oapehuBaio HACIEIHUKE CacToOjao ce y
TOME IITO je OCTaBWIAI] (PMKTHBHO yCBajao jeTHO JIMIE Y KOje je MMao
HIOBEpEH-E, a KOje je Kao MOCPEIHUK Tpedaio 1a Ty IMOBUHY KacHHjE mpe-
Hoce Ha Tpeha nuila koja 6u ocraBunan oapearo. OH je 3anpaBo YUHHO
MOKJIOH 3ajpxaBajyhu 3a ceOe NpaBo IUIOAOYKUBamkha Ha MOKJIOHCHOM
n00py.2° Ciauuno mweMy, AuTuh y adaroMuju BUAU jeAHY BPCTY IOKJIOHA
3a Ccy4aj CMpTH, KO KOra je pacrojarame Heono3uBo, cMatpajyhu na je
OCTaBMJIAIl KOjU j€ UMa0 MOTOMKE MOCPEICTBOM a(baTOMHJe MOrao camo
Jla U3MEHM BHUCHHY FHbUXOBHX HACJIEAHUX JEJIOBA, alk HE W Ja OAPEau
Jpyre HacieaHuke ymecto mwux.”’ Jlpyra rpyma ayrtopa, momyt EmGaxa
(Eschbach) n bonea (Bonnet) jy je neduHucana Kao JIBOCTPAHU IpaB-
HM 110Ca0 U KOpPEH MojepHor yroopa o Haciehusamy.?® Iletep (Péter)
Takoh)e aprymMeHTyje y mpHIIOT TOT CXBarama, HaBomehwu Kao OWTHY Oco-
ouny adaromuje u kox Canujckux M koj Pumyapckux ®dpanaka meHy
HEOIO3MBOCT, ajlM M MpaBHA JIjCTBA M0 KOjUMa Ce OHA BeoMa MpUOIIH-
JKaBajla YrOBOpPHOM ofpehuBamy HaclelHHKa, IITO Cy €IEeMEHTH IpaB-
HE NPUPOJE U JIPYIHX CPOLHUX YyCTAHOBA KOJI I'€PMAHCKUX HApoAa TOr
Bpemena.”’ Bacrauh n Kpusman cy je omnpenenmim Kao MHCTUTYT KOjH
je y cebu cagpkao emeMeHTe yroBopa o HaciehuBamy M YyroBopa o Jio-
JKUBOTHOM H3Jp)KaBamy, OJHOCHO MpeMa HUXOBOM MHUIBCHY ped je
0 ,,CBOjJEBPCHOM YTOBOPY IIpeMa KOjeM je OCTaBHTEJb 33 JKUBOTA CBOjY
MMOBHMHY NPEHOCHO Ha 07a0paHOT HACJhEIHUKA, KOjU je TpUMao 0OBe3y
na ysapkaBa ocraBuTesba.“? O0aBe3a MOCPEAHMKA [a y OCTaBHOUYEBO]
Kyhu rocTe MmocayXu KaroM W Tako CHMOOJHMYKHY Aa JT0 3Hama aa he ce

26 p, C. Timbal, 152.

27 Oliver B. Anti¢, Sloboda zavestanja i nuzni deo — doktorska disertacija
odbranjena na Pravnom fakultetu Univerziteta u Beogradu, Beograd 1983, 42. Kao mo-
KJIOH 3a CJIy4aj CMPTH Ha IIeJI0j 3a0CTaBIITHHY adaromujy nepunumry u Ilenruje u bycke.
Frédéric Peltier, G. H. Bousquet, 72.

28 M. Péter, 18.
29 M. Péter, 18-19.

Konstantin Bastai¢, Bogdan Krizman, Opca historija drzave i prava I — pregled
razvitka, Zagreb 1977, 90. [lpumep yroBopa y KoMe jeaH CTapHju YOBEK ycBaja Miaauha
U OfIMaX IPEHOCH Ha Hbera cBoja J100pa o yCIIOBOM Ja I'a 0Baj U3JprKaBa 10 Kpaja >KH-
BoTa (traditio respectuali) HaBoxM ce W y IUTepaTypH Ha (paHIyckoM je3uky. F. Peltier,
G. H. Bousquet, 72-73.
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OH HaJIajbe CTapaTdh O KEeMy, 3aMCTa HJE y IPHIOT OBAKBOT CXBATama.
Hajzan, Xanbuk (Hallebeek) je adaromujy moaseo mox yroBope y KOpUCT
tpeher nuua, rae ce HenoKylHa IMOBHHA jeHOT JIMIA MPEHOCHIIA Ha M0-
CpeIHHKa, KOjU je MOomyT TpacThja Ouo obaBe3aH na je npeHece Ha Tpehe

JIMIIE, OMHOCHO Ha KOPHCHMKA, Y CKJIAy Ca JKeJbOM ,,IIOKJIOHOoAaBIa’.’!

[lpema apyrom cxBartamy, adaroMuja je HpencraBbaja BPCTY
ycBojema. JleeOp (Lefebvre) je okapakTepucao Kao ,,MeIIaBUHY YCBOjeHha
W TECTaMEHTapHOT JapuBama‘““, ONHOCHO crieNU(pHUYaH UHCTUTYT U3HUKAO
U3 TepMaHCKe TpaJuidje KOojuM cy [epMaHM KOju HHCY MUMajld MYIIKOT
MOTOMCTBa MEHaJIM JBA PUMCKA HHCTHTYTA: YCBOjE€EE€ M TECTAMEHT.>?
OBakBO pe30HOBame CTApUjUX ayTopa, Mmely Koje cy ce cBpcTaium u
Jlopujep (Lauriere) wmm Mepmun (Merlin), Iletep (Péter) mokymao je
Ja o0jacHM YMI-CHHMLIOM Jia Cy CE OJIAKO MOBEIM CHHTAarMoM adoptare
in haereditatem xojom je y PunyapckoM 3akoHUKY OWiia ONMUCHBAaHA OBa
ycraHnoBa.”* MehyTum, 0BO TIICIMINTE HUje HAIYIITCHO HU y CaABPEMEHO]
Haynu. Ayropu kao mro cy Cantunenu (Santinelli), Jlet (Lett), lomunmje
(Chomilier) nmn ABpamoBuh Takohe mctuuy aa adaromuja moaceha Ha
TeCTaMEeHTapHy aJONIHujy puUMCKor mpasa. Mcruna, momasehm onm oBe
MoYeTHe MpeMHUce NOMEHYTH ayTOpH ce pas3nukyjy, jep CaHTuHenu wuc-
TOBpPEMEHO HABOAM Ja je ped 0 yTOBOpHOM oapehuBamy HacienHuka, Jler
Jla je ped o MmpaBHOM mociny Mel)y KUBUMa Koju je oMoryhaBao jemHoM
JUIY Jia Ha JPYro MpeHece LEJOKYIHY CBOjY MMOBHHY WJIM HEKH HhCH
neo, nok lllommnje onpenesbyje BeHy MpaBHY IPHPOIY Kao ,,HEOTIO3UBU
tecrament".** Mnak, llloMuiuje u mopes Tora He ofycTaje of ujeje aa ce
Koz apaTomMHje MPeBacCXOIHO paau O YCBOjelwY. YCBOjUall je, NCTHYE OH,
HEOI03UBO MpeHocuo oxpeheHa mobdpa o BIaCT YCBOjeHHKA KOJH j€ Tpe-
0aJo a ra HacjeIu, py 4emy je ocTaBmiiall (TIOKJIOHOAABAIT) 3a/1PKaBao
Ha TUM J0OpHUMa MPaBO JIOKUBOTHOT TUIOAOYKUBamba, JIOK je HACIEIHUK
(TTOKJIOHONIPUMAIT) CTHIIA0 TPABO Ja HHMa PaclojiaXe TeK TPEHYTKOM
ocTtaBuoueBe (MOKIOHOMABYEBe) cMpTH.>® ['ecT Oanama rpaHvuie y Kpu-
JIO JMLIA Ha Koje ce MMOBHMHA npeHocuna kox Canujckux PpaHaka, anu
u o0nuk adaromuje Punyapckux @panaka 3aucTa 1ajy OCHOB 32 OBaKBO
TyMayeme.

O adaromuju xox Ppanaka octajna cy 3abeiekeHa U Ba mpuMepa

u3 paneke ucropuje. OHU ¢ jeHe cTpaHe CBEIoUe JIa je OHA IPUMEHhIBaHA
aKO He MCKJbYYHBO, 2 OHO YINIABHOM M3Mel)y nmpumnaJHuKa TUIEMCTBA, a C

31 Jan Hallebeek, Contracts for a third-party beneficiary: A brief sketch from the

Corpus iuris to present-day civil law, Fundamina: A Journal of Legal History 13/2007,
14.

32 C. Lefebvre, 156.
3 M. Péter, 17.

3 E. Santinelli, 10; Didier Lett, Droits et pratiques de ’adoption au moyen age,
Meédiévales 35/1998, 6; J. Chomilier, 30; C. ABpamosuh, B. Ctanumuposuh, 207.

35 J. Chomilier, 30.
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Jpyre, 1aje 3a MpaBo OHMM HAay4YHHUIIMMA KOjH CMaTpajy Jia ce OBa repMaH-
CKa yCTaHOBa IIOHAjIIPe MOXKE M3jeAHAYNTH ca ycBojemeM. Kpasb [oHTpan
je uMao camo hepky, ma je ycBojuo cBor Hehaka Illnnnebepra na 6u ra
NIOCTaBHO 3a CBOT HAcJEIHWKA, Npenajyhn My cMMOOIMYHO TOM IIPHIIH-
koM Korbe. Llena oBa adoptio in hereditatem Ouna je yaumeHa y 00Ky
jeIHOT CBEYaHOT jaBHOT aKTa, a MaKo je Kpasb [OHTpaH HaKOH TOra MMao
HEKOJIMKO cykobOa ca lllunnedeproM n meroBom majkom bpuHOoTOM, HH-
KaJaa HHje HU MOMHUCIHO Ja je omo3oBe.’® ¥V npyrom ciydajy, Teomopuk,
Kkpasb OCcTporora, je Ha UCTH Ha4MH U Y3 UCTE (JOPMATHOCTH OAPEANO 3a
CBOT HaclieqHuKa Kpasba Omoakapa.’’

AKo ce TaXJbMBHjE aHAIM3MPajy CXBaTama O IPaBHO] HPUPO-
ou adaToMuje Koja CMO MPEAOYMIIM, MOXE Ja C€ M3BydYe 3aK/bydak 1a
jenan Opoj ayTopa MOKyIIaBa Jja 00jaCHU OBaj MHCTUTYT (paHadKOr mpa-
Ba KOMOMHYjyhu pa3nuuurte mpaBHE WHCTUTYTE KOjH Cy Hama JaHac IOo-
3Hatu. Ha mpumep TumOan u Ulomunuje umajy ,,rpaHddHa cxpaTama®,
jep u jema u npyru y adaTtomMuju BUIE U eIeMEHTe TOOPOUYMHOI yTrOBO-
pa (TMOKJIOHA) U eJIeMEHTE YCBOjeHa, C TOM Pa3JIMKOM IITO NMPBU ayTOp
Jaje TPHOPUTET YroBOPY O MOKJIOHY Kao JOMHUHAHTHHjEM EJIEMEHTY Y
olpehuBamy HacjaeJHONpaBHE CyKlecHje koA lepmaHa, JOK Opyrd cMa-
Tpa 3Ha4ajHUjUM aJOIIIH]y.

IIpema Tpehem cxBaramy, adaromuja nmoaceha Ha PUMCKH TecTa-
MEHT mancipatio familiae. Ha nipBu mornen 01 To MOXIa MOIJIO Jia ce
o0jacHu unmbeHUIIOM Jia cy dpaHIM HA OCBOjEeHUM TEpPHUTOpHjaMa 3aTeK-
oM poManu3oBaHe [ane u PumibaHe Koju Cy y OTHOCY Ha HUX HMAlU
Janeko Behu creneH KyATypHe W MpaBHUYKE eMaHIUIMAlje U KojuMa je
OMO cTpaH POJOBCKO-IUIEMEHCKM Ha4yuH kuBoTa DpaHaka, Te aa je yoO-
P30 Iouuio 1o ,,poleca poMaHW3alyje BapBapa M BapBapH3alldje po-
MaHCKOT CTaHOBHHUIITBA .*® ¥ TOM CMUCITy ce y MpaBHO] KEbHKEBHOCTH
HaWIa3W Ha MUIIJbEHe Ja cy [epmanu, kojuMa je ucrnpBa OMO HEMO3HAT
TECTaMEHT, TEK MOJ MPAaBHUM, IMOJUTHYKHUM H KYJITYPHHM YTHIAjeM
Pumibana mouenu faa ycBajajy mpuHUOMN aa je moryhe cBojom ciobon-
HOM M jeJHOCTPaHOM H3jaBOM BOJbE paclojiaraTd MMOBHHOM 3a CIIy4aj
cmpri.®® U 3aucra, ynpkoc YMEHCHHUIIN JIa je O CBHX BapBapCKUX 3aKO-
HUKa PUMCKO paBoO HajciaaOuju yThlaj ocTBapmwio ynpaBo Ha Canujcku
3aKOHHK, CIUYHOCT adaroMuje ca 3aBellTambeM mancipatio familiae je
Buie Hero ounrnenna.** Mnak, He tpebGa 3a00paBuTH 1a ce mancipatio

36 C. Lefebvre, 156, dn. 1.
37 E. Glasson, 42.

3% Jby6uua Kammuh, Canujckn 3akoH ¥ ApyWTBeHH ogHocH y PpaHaukoj y 106a
Meposunra, Ananu Ilpasnoe axynmema y bBeozpady 1/1969, 53.

39 P Balestra, 11.

40 Cuma Aspamosuh, Bojucnas Crannmuposuh, Ynopeona npasna mpaduyuja,
Beorpax 2013, 203-204; S. Sarki¢, D. Popovi¢, 52; O. F. Robinson, T. D. Fergus, W. M.
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familiae mojaBJpMBaNa y HajCTapUjeM PHUMCKOM IpaBy KOj€ j€ YBEIMKO
om0 3a00paBJbEHO Yy BpeMe HacTaHKa TepMaHCKHUX 3aKOHHUKA U J1a je mpe-
cTaja Jia ce MpuMermyje MHOTO Ipe HacTaHKa adaromuje.

JIOMHHAHTHO MUIIJbEE-E Y HajBeheM Jelly M CPIICKEe U CTPaHE JIH-
Teparype je Aa PUMCKO TpaBO HHje MOMYIITAJIO HU TO3UTHUBHE HU He-
raTUBHE YroBope O HaciehuBamy (WIM Makap na je To OMo ciydaj a0
JyctuHHjaHOBUX pedopMu), HE3aBUCHO O] TOTa Jia JU Cy C€ OJHOCHIIU
Ha 3a0CTaBIITHHY YroBopHMKa wiu Tpeher numa.' Pasnosu 3abpane
CacTojalii cy ce y TOMe ILITO Ce ’hUMa OrpaHn4aBaia cinoboja 3aBelTama
W IITO je HHUXOB IpEeIMEeT CMaTpaH CyNpPOTHUM JI0OpHM o0WyajuMa
(adversus bonos mores), jep ce OJHOCHO Ha CMPT JIMIA YHja je 3a0CTaB-
LITHHA TpeaMeT yrosopa. To je mo ommreM MHULIUBEHY IOIPa3yMeBaIo
JKeJbY HaCJICIHUKA JIa ICKYjyc, Koju je cebe Beh oOaBe3ao yroBopom, mro
npe HecTaHe (vofum mortis captandae), OTHOCHO TIOCTOjao je cTpax Ja
OW yroBOpHH HACIICIHUK MOTao 1a yOop3a CMPT YrOBOPHOI ocTaBHola.*
Yocranom u cam ['aj y maparpady 99 npyre kmure cBojux MHcTHTYNIH]a
BeJH: ,,J]a Hajpe pasMoTpuMoO 0 HaclehuBamy Koje MOXKe OMTH BOjaKo:
Haciel)yjeMo Witk 1Mo TeCTaMEHTY WM Ha OCHOBY 3aKoHa.

MehyTrM, ako ce MaXJbMBO aHAIH3MPaj)y GopMa W MpaBHA IMPH-
polla PUMCKOT 3aBelTama mancipatio familiae, MOoTy ce W3ByhHm HWHTe-
pecanTHH 3aKksbydry. OcTaBmiall je MaHIHIIAIKjoM (UKTHBHO TPOIABA0
CBOjy LENOKYIIHY UMOBHHY (mancipatio familiae) HEKOM ULy y Koje je
uMao mosepewe, Hajuelthe npujaresvy (familiae emptor), koju ce obaBe-
31uBao jAa he mo JeKyjycoBoj cMpTH MPEHETH Ty UMOBHHY Ha Heko Tpehe
JMIIe KOje MHaue He O HacJeIuiIo 1o 3aKOHY WM Ha JIMIA Koje je ofipe-
MO ocTaBuiall, Hajuemhe Ha meroBor cuna.** Familiae emptor je Tako

Gordon, An introduction to European legal history, Glasgow 1985, 12; M. Ganser, 13.

41 Tparomy6 Apanfjenosuh, Ilpedasarsa us Pumcroe npasa, Beorpan 1938, 302,

307; O6pan CranojeBuh, Pumcko npaso, beorpan 2002, 231; Dragomir Stojéevié, Rimsko
privatno pravo, Beograd 1981, 163; yman M. Ilemrynosuh, YroBopHo Hacnele mo Ha-
nieM TpaBy, Apxue 3a npasue u opywmeene nayke 1/1923, 5; Ivo Puhan, Rimsko pravo,
Beograd 1977, 371; Lav Dujmov, Ugovor kao pravni osnov za nasljedivanje, Zbornik
radova Pravnog fakulteta u Splitu, VI-1968, 104; M. Péter, 14.

4 Henri Mazeaud, Léon Mazeaud, Jean Mazeaud, Legons de Droit civil — tome
quatrieme, Régimes matrimoniaux, Successions, Libéralités, Paris 1963, 554; Gabriel
Lepointe, Droit romain et ancien droit fran¢ais — Régimes matrimoniaux, libéralités,
successions, Paris 1958, 469; M. G. Lepointe, Les successions dans [’ancien droit, Paris
1936, 249; Michel Grimaldi, Droit civil — Successions, Paris 2001, 337; Dale Hutchinson,
Succession Agreements in South African and Scots Law, Exploring the Law of Succession,
Studies National, Historical and Comparative, (ed. Kenneth G C Reid, Marius J de Waal,
Reinhard Zimmermann), Edinburgh University Press, Edinburgh 2007, 227; Mile Boras,
Lujo Margeti¢, Rimsko pravo, Rijeka 1998, 173.

43 Gai Institutiones — Taj: Mucmumyyuje, mpeseo O6pan Cranojesuh, Beorpan
2009, 129.

4 D, Stojcevi¢, 170; O. Cranojesuh, 240; 1. Puhan, 378; Zika Bujuklié¢, Forum
Romanum — Rimska drzava, pravo, religija i mitovi, Beograd 2009, 716. Bopac u
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Ha OCHOBY MaHUMIANMje y MPBO BpeMe pa3BUTKa OBe (popme TecTaMeH-
Ta MOCTajao MpaBH BIACHUK M HACIEIHHK Ha 3aBEIITA0YeBO] UMOBHHH,
a JHIa KojuMa je 3aBeliTajall oIpeluo Ja OH paclopend 3a0CTaBLITHU-
HY Cy CBOja MpaBa U3BOAMJIA HETIOCPEAHO O]l Hhera a He Off 3aBelITaola,
IITO je HEeKE ayTope HaBelI0 Ha 3aKJbydak Jia je OBaj TECTAMEHT CITY>KHO
caMo CHHTYJIapHO] a He M yHUBep3asIHoj cykiecuju.* Kao mto ce Buay,
CIIMYHOCT y CaulbhaBamy 3aBellTama mancipatio familiae n ¢dpanauke
adaromuje je yneyarspusa. OHa yak uae NoTie Aa HU familiae emptor HA
MOCPEAHUK KoJ| ahaToMuje, HUCY CMeNH Ja Oy/y Jinlia ¢ KOjuMa je ocTa-
BUJIAIl Y CPOJICTBY.*°

Anamm3upajyhu mpaBHY MpHpPOLY OBOT PHUMCKOT TECTAMEHTA,
Byjyknuh he Ha OCHOBY uWIbeHHIIA Jla HACJIEIHWK HE W3BJIAYM CBOjE
Ccy0jeKTHBHO HACIIEAHO MPaBO HEMOCPETHO Of OCTaBmoIa, Beh Ha ocHO-
By INPaBHOT TOCia ca familiae emptor-oM y KyMyJalyju ¢ OIpKajeM y
Tpajamy off ronuHy naHa (usucapio pro herede), n3Byhn 3akjbydak 1a je
OBJIc ped O MpaBHOM Tociy Mely )KHBHMa, Te Ha OCHOBY apryMeHTa Jia
0Baj TIPaBHU IOCA0 HHjE CAAPKAO MMEHOBAKHE HACICIHUKA Ka0 KJbBYIHH
€JIEMEHT KOjU je CBAKO 3aBEIITale MOPANO Jia CaJpKH, 3aKJbYUHTH JIa
mancipatio familiae ,,n Maga popMaIHO HHj€ TECTAMEHT, OH j& MPaKTHY-
HO OCTBapuBao WCTy CBPXY.“Y MuIIbEHE JIa je TeCTAMEHT mancipatio
familiae 3ampaBro OWO ABOCTpaHM TIPaBHU TIOCA0 inter Vvivos, a He
3aBelliTamke, OJHOCHO Ja je cio0oia TecTUpama 3alpaBo HacTalla W3
ciobozie yroBapama, M3HEO je YWTaB HHU3 ayrtopa: Aj3Hep u Xopsar,®
Antuh,* Crojuesuh,” Apanhenosuh,’! JlamGep (Lambert),’ anu ce ynHu

MapreTuh Haramapajy a je ped 0 MPEHOCY LIENOKYIHE 3aBELITa04eBe UMOBHHE, Kako
nocrojehe, Tako u Oynyhe Ha familiae emptor-a. M. Boras, L. Margeti¢, 179. Opo 360r
HeonpeheHOCTH IpeaMeTa IPaBHOT HocIa MOXe Ja Oyae OIUIMKa caMo IIPaBHHX HOCIOBA
3a ciIy4aj CMpTH.

45 Bertold Eisner, Marijan Horvat, Rimsko pravo, Zagreb 1948, 480.

46 Mupocnas Munowesnh, Pumcko npaso, beorpan 2012, 418, ¢u. 158; C.
AspamoBuh, B. Cranumuposuh, 207; S. Sarki¢, D. Popovié, 54; C. lllapkuh, 134.

47 7. Bujukli¢, 717. Canyno: M. Munomesuh, 417-418.

4 Mannunanyona omopyka iuris civilis umana je oGk dsocmpanoz npasioz no-

cna, mj. yeosopa (xkyp3us M. C.), B. Eisner, M. Horvat, 480—481; M. Boras, L. Margetic,
482.

4 13 oBor o6iHKka 3aBeIITama BIIM Ce 1a HeMa jacHe TpaHuie m3Mely croGoe

yroBapama M cl10007i¢ TecTupama. To je mepuon paHe MiIagocTH cio0oae TeCTUpama rie
ce oHa TpakehH MyT CBOME Pa3BHUTKY OClama Ha YCTaHOBY Of Koje je u motekna™. O. B.
Anti¢ (1983), 38.

30 D. Stojeevié, 170.
31 1. Apanhenosuh, 309.

2 E. Lambert, Introduction, La function du droit civil compare, Paris 1903, Ha-
BezieHo mpeMa: Sima Avramovié, Evolucija slobode testiranja u antickom grékom pravu —
doktorska disertacija odbranjena na Pravnom fakultetu Univerziteta u Beogradu, Beograd
1981, 12.
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na je HapouuTo ekcrummurad O6uo Cunajumh. OH HaBomu: ,,Mancipatio
familiae je xapakTepUCTUYHHja OI H3BpLICHA TecTameHra. Y oIhoj
€BOINTYIIMjA HACJHEIHOT TIpaBa OBaj CE€ pa3BHUTaK jaBiba y (a3l yroBop-
HOr HacibehuBama, Koja ce u3jeHadyje C MpaBHUM IMOciIoBUMa Mehy
KuBUMA... Mancipatio familiae nrpa BAXHY YIOTY y eBOJTYLIMjH TIPOIIH-
ca tecrameHTa. To je MHCTHTyIHja Koja je omoryhmia na ce m30jerHe
HEOIMO3JbMBOCT IIPHUMHUTHBHOT YTOBOpPa O HACJHEACTBY. >

Nnak, HemoOWTHA je YMICHHUIIA J1a CYy TeCTaMEHT mancipatio fa-
miliae 1 TeCTaMEHT per aes et libram modenu na usiaze u3 ynorpede y
Pumy jomn moderkom Tpeher Beka, Te Aa je Mallo BEpOBATHO 1ia j¢ POMaH-
CKO ¥ POMAaHHM30BAHO CTAHOBHUINTBO MPEHENO CIeMEHTE HHXOBe GopMme
Ha ®panke meT BekoBa KacHWje. Kako oHma 00jaCHUTH OBOJHKY CITHY-
HOCT u3Mel)y mpaBHUX MOCIIOBA 3a CIy4aj CMPTH KOjUMa CY C€ CIIY>KHIIU
1 Pumibanu v [epMaHu Ha MOYETKY CBOje MpaBHe eMmaHuumanuje?>* OHo
HABOJM Ha 3aKJ/byyaK Ja je Y MHOTUM JPYIITBMMa (OPMAIIHO ABOCTPAHO
pacroJyiararme mortis causa IPeTXOAWIO jeTHOCTPpaHOM. TakBo o0janTmemne
CYIITHHCKY naje u Bajc xama ymopelyjyhu pasmuumre crape Komekce u
WHCTUTYTE y HHMa Kaxe Ja je ,,04eBHIHO JIa KaTKaja NMaMo YIaJJbuBe
CIIMYHOCTH M TaMo, TIe Cy y3ajaMHH yTHULAjH CKOPO HEBEPOBATHH HIIU
MOTHYHO MCKJbYYeHH. Y TakBUM CiIydajeBUMa je jeAnHH Moryhw oAro-
BOp OHAj O CIMYHOCTMMA APYIITBEHHX ycioBa. Kajga mo3Haté TeKCTOBU
KOHauHO Oyny oummrtheHu ox WHTepHonamnwja, dhancudrkara u aHaXpOHU-
3ama, CIMYHOCTH he OuTH jorn yoenpuBHje U pasymibuBuje.> ... Pasiu-
YUTH MPABHU UHCTPYMEHTH CY MPOIIMPHBAIK 00UM ci1000/1e yFOBapaH,a
yTupyhu myT HacTaHka HOBE yCTaHOBE — cj00one TecTupama. [IpaBHu
CHCTEMH JIPEBHUX [UBUJIM3AIIM]a HUCY HUKaJa JOUUIHA JIO TOTa Jia jeJHO
JIAIIE, CBOJOM COTICTBEHOM BOJHOM, MOKE CEOHM OIPETUTH HACTeIHHKa >

MelyTuM, YMHU ce a je Ha OCHOBY IPETXOAHO M3HETHX KOHCTa-
Talyja HYXXHO IIOCTaBUTH jOII jeHO MHUTamke: ako ce adaToMHuju of
CTpaHe BeJMKOr Opoja ayTopa Jaje yroBopHa IpaBHa IMPHUPOAA, a HC-
TOBPEMEHO je¢ OUYMINICIHA HEHAa CIMYHOCT Ca PHUMCKUM TECTaMEHTOM
mancipatio familiae, na 11 ce NMOMEHYTH OOJMK 3aBelITama PUMCKOT
mpaBa, a He adaToMHja MOXKE CMaTpaTH HUCTUHCKMM KOPEHOM YToBOpa
o HacnehuBamy? IlojemuHm QpaHIlycku ayTOpH HETaTWBaH OATOBOP Ha
MOCTaBJEEHO MUTame 00pa3naxy Ha ciaenehu naums. IIpBo, monasehu on
TOora Ja repMaHCKa IpaBa HUCY IO3HaBaJla TECTAMEHT, OHU Cy IpaBHE

33 Alija Silajdzi¢, Testamenat u Seriatskom pravu, Sarajevo 1941, 109—110.

3% Adrian Schmidt-Recla, Mancipatio familiae und Affatomie, Uberlegungen zu
Parallelentwicklungen im rémischen und ficinkischen Recht und zu Rezeptionsbedingungen
im Friihmittelalter, Leges — Gentes — Regna. Zur Rolle von germanischen Rechtsgewohn-
heiten und lateinischer Schriftkultur, Mainz 2006, 461-486.

35 AnGepr Bajc, Heke kapakTepucTHKe cTapux Komekca, Awanu Ipasnoe ¢axyi-
mema y Beoepaody, 2/1969, 151.

6 0. B. Anti¢ (1983), 33.
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mocioBe crapux l'epmana kojuma cy ypehuBanu mpaBHy CyaOWHY CBOje
3a0CTaBLITHHE CMATPajd HEOMO3WBUM IPABHUM IIOCIOBHMa Mel)y KHUBU-
Ma, 4aK ¥ aKo HUCY MMAaJH 32 MOCIEeIUIly IPEHOC CTBApH ca OHOTa KO je
BUMa pacrojara0 y KOPUCT HEKOT JPYTOr JIMIA TPEHYTKOM 3aKJby4eHa
yrosopa.’’ M3 Tora cy W3BenH 3aKjby4dak aa adaroMHjy O PHUMCKOT
3aBellITama CYIITUHCKA Pa3jNKyjy JBE OCOOMHE: TIPBO, TO IITO j& MPOU3-
BOJIMJIA TIpaBHA JIejCTBA U TIpe AeJalyje U APYyro, MITO je 3a Pa3jIuKy OX
TectaMeHTa Ouna Heonosusa.® Melytum, ako oBe KpUTEpHjyMe T0Be/Ie-
MO Y Be3y Ca MaHUMIALMOHUM TECTAMCHTOM KOjH jecTe OMO MpaBHH IIO-
cao inter vivos, Bujehemo nia ce pasimka y BelMKoj Mepu cMmamyje. OHa
ce ucIpIubyje y MoryhHocTu na 3aBermranan u familiae emptor 3aKJbyde
HOBH TIPaBHU 10cao y (GopMu MaHIMIAaNMje, KojuM Ou familiae emptor,
KOJH je Ha OCHOBY TeCTaMeHTa mancipatio familiae moctao dbuaynujapau
BJIACHHK, BPaTH OCTaBHOLy J00Opa HaJ KOojuMa je CTeKao IpaBO CBOjHHE.

Haj3an, xako je To 0OMYHO ciyd4aj, majera pa3IU4uTHUX TeopHja
KojuMa ce o0jalImbaBa MpaBHa MPUPOJA jeJHOT MHCTUTYTa He Ou Owmia
notnyHa 0Oe3 jemHe KOMIIPOMHCHE, ,,MeloBHuTe TeopHuje. Tako cy Xac
(Hasse) u becnep (Besseler) cmatpanu na adaroMuja HU Y KOM CIIy4ajy
He MOXe Jia Oyne KBaau(dUKoBaHa Kao yroBop, jep Cy mnpeaysete ¢popmaii-
HOCTH 110 (paHauke Tpaaulidje, aju Ja He MOXe J1a Oyne HH TECTaMEeHT,
jep repMaHCKU HapOAW HUCY TTO3HABAJIM OBaj MpaBHM mocao. M3 tor pas-
JI0Ta je 1O BUXOBOM MHUILBCHY adaToMuja HHCTUTYT sui generis, HA Te-
CTaMEHT, HH yroBOp O HaciehuBamy.>’

4. BAKJbYHAK

Adaromuja je y CanmjckoM U y PurmmyapckoM 3akOHHKY HpeacTaB-
Jbaja JBOCTPAHM MPAaBHU MOCA0 KOjH je MMao 3a Wb a U3MEHHU KpPyT
3aKOHOM ofipel)eHMX HacleJHHKa, Makap yTOJHMKO IITO C€ MOTrao Mpel-
y3€TH caMO y OJCYCTBY OHOIOMmKOT moToMcTBa. Mehytum, ckopo na
Ha OBOj Ta4KH IMPEcTajy cBe Jajbe cIUYHOCTH. PopMma 3a mpemy3uMame
adaromuje je xon Pumyapckux ®panaka Omia MHOTO jeAHOCTaBHHja, a
no ceemy cyaehu, mome cy 3a pasznuky on Canmjckux Ppanaka MOTIH
Jla ce KOPUCTE U CYNpYXHUIM, oApehyjyhu jemHo Apyro 3a HacieTHHKE.
[TpaBHa mpupoaa adaromuje Canujckux Opanaka je HajcIMYHHja TecTa-
MEHTY mancipatio familiae puMckor mnpasa (IIITO HE 3HAYH Ja je U3 Ebera
Y TIPOUCTEKIIA), 0K je ’eH 00JIHK y PHuiryapckoM 3aKOHHKY MHOTO OJIMKU
TecTaMeHTapHOM ycBojemy. Kon Pumyapckux ®panaka je oBaj mpaBHU
nocao u3mieaa AeUHUTUBHO MPOU3BOAMO MpaBHA JIEjCTBA TEK TPEHYT-

7 P. C. Timbal, 153; C. Lefebvre, 156; M. G. Lepointe (1936), 66.
38 E. Santinelli, 11; C. Lefebvre, 19, ¢n. 1.
3 M. Péter, 18.
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KOM CMPTH IIPEHOCHOLIA, JOK Cy HeroBa npasHa AejcTBa y CamujckoM 3a-
KOHMKY HacTyIala inter vivos.

CaBpeMeHH ayTopH ce Tpyle Aa MpaBHY NPUPOLY NPaBHUX IO-
CJIOBa U3 PaHOT Pa3Boja JbYACKE U MpaBHE IMBUJIM3ALIKjE ONMpelee Kpo3
MOZIEpPHE HMHCTHTYTE KOJH TNPENCTaBJbajy 3aBPIICTAK HHXOBOT EBOJY-
TUBHOT IyTa. Y3€TH 32 OCHOBY YrOBOp O HacliehuBamy HEMayKoT WIH
IIBajAPCKOT MpaBa WK MOKJIOH Oynyhux cTBapu ¢paHIycKor mpasa, ma
UX MOTOM ynopeleBaTH ¢ adaToMHjOM M THHKCOM IPEICTaB/ba aHAXPO-
Hu3aM. To je yousbHBO H 110 TOME LITO c€ MpaBHa NPUPOJa OBUX APEBHHUX
repMaHCKHX HHCTUTYTa HE MOJKE cariie/laBaTH jeTHOCTpaHo, Beh yBeK Kpo3
KOMOWHAIMjy OHMX MHCTHTYTa KOjé MH JaHac MO3HAjeMO Kao yCBOjeme,
MOKJIOH WJIM MELIOBUTH MOKIOH Y3 3aJpKaBame PazIMyUTHX MOIANH-
TeTa 3a MPEHOCHOIa, OJHOCHO OCTaBMoLa (Hajuemrhe IIIOAOYKHMBAHE).
VY ToMm cMmHcCIy, ako YroBop O HaciehuBamy TPaKMMO Y CpEIOHheM BEKY
noapasyMmeBajyhu mog mUM YroBOp KOjUM jeqHO Juue oapehyje apyro 3a
CBOT' YHUBEP3aJHOT WM CHHTYJIAQPHOT CYKLIECOpa Y CaBPEMEHOM CMHCILY,
cBakako ra Hehemo nponahu. MehyTum, ako o 0OBUM WHCTUTYTOM TOJ-
pasymeBaMo IBOCTpPaHU MPaBHU I10CA0 KOjU 3a MpeaMeT uma Oyayhy 3ao-
CTaBIUTHHY WJIM HEKO Ta4yHO onpeleHo mpaBo WM CTBAp M3 3a0CTaBLITH-
HE, KOjU 32 IWJb MMa BOJbHY MPOMEHY 3aKOHOM U oO0MyajuMa yTBpleHor
Kpyra HaclieTHHKa, KOjH je JeTMMUYHO MPOU3BOINO IpaBHa aejcTBa Mehy
JKUBHMA, a JICJIOM 3a Cly4yaj CMPTU U KOjU C€ Of 3aBellTama pas3liuKyje
0 CBOjO] HEOMO3UBOCTH, WeroBe kimie hemo Hahu Beh kog ®panaka u
Jlanrobapna, a npBe, jacuuje oopuce y XIII Beky.*

Axo ce molhe on oBe moueTHe npemuce, UMajyhu pu TOM Ha yMy
Ja Cy pa3IM4YMTH HApOOH y Pa3IHMYUTHM HMCTOPHjCKUM eroxama JO0CTH-
3amu oipeljeHu HHUBO KyITypHE, CKOHOMCKE M TpaBHE €MaHIUMaIHje,
oHga je moryhe m3Byhu jom jeman 3axipydak. OH ce cacToju y ToMme
Jla je pacrojlarame 3a cliyyaj CMPTH KOje je IOJpa3yMeBali0 HEKaKaB
BUJ CarJlacCHOCTU OHOTA y YHjy CE€ KOPUCT pacroiyarajio (OHO mTo Owmc-
MO JaHac Ha3BajM IBOCTPAaHUM IpPaBHUM IIOCIOM), YBEK IPETXOAUIIO
3aBeIITalky Kao jeJHOCTPAHOM IPABHOM MOCIY. A TO Jajbe 3HA4M Ja
ce u adaromuja M THHKC, anu U Morgengabe, MOTy cMaTpaTd KOpEeHU-
Ma yroBOpHOT HacjiehuBama y TeépMaHCKUM MpaBUMa. AJIM, aKO MPaTUMO
pa3Boj jemHe wuieje ancrtpaxyjyhu HeMuHOBHE MeljycoOHE pasimke, Kao
KOPEHH YrOBOpPHOT HaciiehuBamba jeJIHaKO Ce MOTY IMOCMAaTpaTH BaBUJIOH-
CKU HYIYHY, HCJIaMCKH BacHjeT, MOKJIOH 3a Cly4yaj CMpTH (0[] BaBHJIOH-
CKOT, TPEKO CIApTaHCKOT M PUMCKOr Tpasa, na 10 CaKCOHCKOT orjieaa-
na), Vergabungen 1llBarickor orienana, a HAPOUYUTO PUMCKHA TECTAMEHT
mancipatio familiae.

60 M. Péter, 34; P. Balestra, 15.
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LEGAL NATURE OF AFFATOMIA

Summary

In Salian and Ripuarian Code affatomia represented a bilateral le-
gal transaction that was aimed at changing of the scoped of heirs deter-
mined by the customs, at least insofar being applied in the absence of
biological descendants only. However, almost all further similarities in
the field cease at this point. The form for using affatomia with Ripuarian
Franks was much simpler than the one with the Salian Franks. Unlike the
Salian Franks, affatomia could by all odds be used by Ripuarian Franks
spouses in determining each other for a heir. Legal nature of the Salian
Franks affatomia is most similar to the mancipatio familiae type of will
in the Roman law (which does not mean it emerged from this law), while
its form in the Ripuarian Code is much closer to testamentary adoption.
As with Ripuarian Franks, affatomia seems to have definitely produced
legal effects only after the death of the disposant, while its legal effects
with the Salian Code performed inter vivos.

Contemporary authors are trying to designate the legal nature of
legal affairs from the early development of human and legal civilization
through modern institutes that represent the completion of their evolu-
tionary path. Taking the inheritance contract of the German or Swiss law,
or the future assets donation of the French law, for example, and then
comparing them to affatomia and thinx is an anachronism. This is evident
by the fact that the legal nature of these ancient Germanic institutes can
not be viewed unilaterally, but always through a combination of those
institutes which we know today as adoption, gift or mixed donation with
retention of different modalities for the transferor or the testator (usually
usufruct). In this sense, if we are looking for a inheritance agreement in
the Middle Ages, the contract in which a person determines other person
for his/her universal or singular successor in the modern sense, we will
certainly not find one. However, if within this institute we see bilateral
legal transaction whose subject is the future legacy or exactly specified
legal issue from legacy, which aims to voluntarily change the law and
customs of the established circuit of heirs, who partially performed legal
effects among the living, and partly in case of death, the one that differs
from the legacy through its irreversibility, we will then find its roots with
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the Franks and the Langobards, while its first clear shapes and forms we
will find as early as XIII century.®!

If we start from this initial premise, bearing in mind that different
nations in different historical epochs attained a certain level of cultural,
economic and legal emancipation, it is possible to draw another conclu-
sion. It is the fact that disposal of assets in case of death, which meant
some form of approval of the one in whose favour assets were disposed
(what we would call today a bilateral legal transaction), has always pre-
ceded legacy as a unilateral legal transaction. Further on, it means that
affatomia and thinx, as well as Morgengabe, can be considered roots in
Germanic contractual inheritance law. But if we follow the development
of an idea, abstracting the inevitable differences, Babylonian nudunu, Is-
lamic vassijet, donatio mortis causa (from Babylon, through the Spartan
and Roman law, to the Mirror of the Saxons), Vergabungen of the Schwa-
benspiegel, especially the Roman mancipatio familiae last will, can all
equally be regarded as the roots of the contractual inheritance.

Key words: Affatomia. — Mancipatio familiae last will— Germanic
law.— Inheritance agreement.

61 M. Péter, 34; P. Balestra, 15.

185




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


